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Tue trial of this case, which has excited so much public interest during the past 
twelve months, was commenced to-day, and the court was crowded in every part. 
The defendants, who surrendered to their bail, and were seated near their counsel, 
were—Messrs. John Henry Gurney, Henry Edmund Gurney, Robert Birkbeck, 
Henry Ford Barclay, Harry George Gordon, and William Rennie. The indictment 
is of great length, the most material counts charging them with conspiring together 
by divers false pretences and subtle devices to defraud divers shareholders of 
money to the amount of £3,000,000. 

The counsel who appeared in the case were:—For the prosecution, Dr. 
Kenealy, Q.C., Mr. Macrae Moir, and Mr. Dawson Yelverton; for Mr. John 
Henry Gurney, Mr. Henry Edmund Gurney, and Mr. Robert Birkbeck, whose 
defence was conducted jointly, the counsel were the Solicitor-General (Sir J. D. 
Coleridge), Mr. Hawkins, Q.C., Mr. Serjeant Ballantine, and Mr. J. C. Mathew ; 
for Mr. Henry Ford Barclay the counsel were Mr. Mellish, Q.C., Mr. Serjeant 
Parry, and Mr. Montagu Williams; for Mr. Harry George Gordon the counsel 
were Sir J. B. Karslake, Q.C., and Mr. Ledgard; and for Mr. William Rennie 
_ —- were Mr. Hardinge Giffard, Q.C., Mr. Poland, and Mr. Bruce 

ardyne. 

Dr. KEnzEALY, in opening the case, stated that the first six counts contained a 
charge of conspiracy to induce persons to become shareholders in a certain 
company by publishing and circulating a false prospectus. There were other 
counts for conspiracy to obtain money, and generally for conspiracy. He had 
satisfied himself since the brief was put into his hands, late on Friday afternoon, 
that it was one of the most serious cases which had come before the public for a 
great number of years, The only parallel to it, indeed, which he could — 
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was the South Sea scheme, which was the disgrace and wonder of the beginning 
of the last century. That, however, differed from the present scheme in some 
material particulars, for it originated in the enthusiasm and sanguine dreams of 
a number of honest-minded speculators. George I. consented to be chairman of 
that company, and everything was at first conducted on the most honest prin- 
ciples ; but it ultimately got into the hands of persons such as were always lying 
in wait for speculations of that description, and from being a bond fide scheme it 
became a grossly fraudulent one. The present case was not quite equal to the 
South Sea scheme in magnitude, but the defendants were charged with havi 
conspired to defraud the public of at least £3,000,000. Their house had been of long 
standing and great experience in all commercial matters, and they apparently 
entered into the scheme not only with the zeal which distinguished the former under- 
taking, but with the cool and cold-blooded determination to defraud and swindle 
the unfortunate persons whom they induced to become shareholders. Now, the 
law on conspiracy was laid down upwards of fifty years ago by Lord Ellenborough, 
in the case of De Berenger, who was charged with Lord Cochrane and others 
with endeavouring to raise the price of stock by false rumours, the amount in- 
volved being £14,000 or £15,000. He wished to call attention to this, because 
some extraordinary doctrines were propounded during the preliminary proceedings 
in the present prosecution—doctrines well suited, perhaps, to the atmosphere 
of the Mansion-house, but which he believed would not be put forth in this court. 
Tt was maintained that, unless the defendants were tially resent at some of 
the proceedings of which the conspiracy consisted, they could not be convicted. 
Now, this had never been the law. The law, as summed up by the most learned 
and illustrious judge to whom he had referred, was as follows :— 

“The offence of conspiracy, gentlemen, is an offence consisting in the wicked 
concert, contrivance, and combination of individuals to effect some public or 
private injury or mischief: that contrivance and that combination is not to be 
collected, nor is it practicable in the course of human affairs to collect it, from 
the mouths of the parties assembled for the purpose of communication, but from 
the actings and conduct of the several es as they may — generally to 
conspire and conduce to the same wicked end and purpose; and if it appear to 
you, from the actings and conduct of these parties, that they entertained the 
same common purpose of mischief, and that they have by their several 
actings combined and co-operated to the effecting that same wicked purpose, 
that is sufficient to bring home the imputation of the crime against 
the parties. Therefore the prosecutors need not show that they have met in 
common counsel, or even that they have seen one another before, if their acting 
shows they were influenced by one common purpose of mischief, and aimed at the 
production of the same malignant end and effect. Suppose persons jointly charged 
in an indictment with the breaking of a house are found on different sides of the 
same house, besetting and endeavouring to enter it at the same time, you need 
not show that they had actually met and previously contrived the plan of this 
joint robbery. e unity of their conduct proves their joint contrivance and 
concert to accomplish the same end, though, indeed, this is a case where personal 
presence at the acts done renders all intendment of the personal concert of the 
actors unnecessary. The same rules which apply to the offence of conspiracy as 
a misdemeanour apply equally to all crimes committed by a concert up to the 
crime of high treason, which is often established by evidence of the distinct 
actings of separate _— breathing the same purpose, and immediately conducing 
to the same end. e question, therefore, for you to consider upon the evidence 
will be, whether the case is not brought home by satisfactory evidence to a great 
number, if not to all, the defendants.” 

Tt was not nec , therefore, to prove that the defendants were ever actually 
together. Another theory which probably would again be broached here was, 
that since these persons had not gained any a result by the conspiracy, 
the prosecution could not be sustained; but he might dispose of this by another 
portion of Lord Ellenborough’s summing-up, which was to the following effect :— 

“ The crime charged upon this indictment in eight different charges or counts is 
that of conspiring to raise the price of the public funds ; in some of them it is charged 
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to be with a view to corrupt gain upon the of these ns, or some of them, 
or at least to the eesti of other individuals, for peg -yotend to constitute 
the offence, even if the individuals engaged in the conspiracy had not (as it is im- 
puted to them that they had) any corrupt motive of personal advantage to all or 
any, st themselves to answer. Tf the criminal artifice operated, or was in' all pro- 
bability likely to operate, to the prejudice of the public, and was clearly so 
intended, we need not oe 
It was thus the intendment, and not the result, to which the jury would have tc 
look. Now, two of the defendants, John Henry Gurney and y Edmund 
Gurney, were cousins, and he believed the defendants Barclay and Birkbeck were 
also related to them, so that four of the defendants were intimately connected 
by blood. The other two, Gordon and Rennie, although not so closely connected 
as this, had been long and intimately associated with them in private friendship 
and in commercial matters; so that this “happy ily,” as he might without 
offence call them, entered together upon a speculation the honesty or dishonest 
of which the jury must decide. They were connected with the old of Overend, 
Gurney, and Co., which was established towards the close of the last century, and 
obtained a world-wide reputation. It was conducted with great prudence and 
honour by the ancestors of the defendants, and eventually became one of the 
largest monetary establishments in the world, the extent of their profits being 
latterly, before they naa with it, something like £125,000 a year. When, 
however, the present defendants entered upon the management, an entirely different 
policy was apparently adopted. Whether stimulated by zeal or enthusiasm, or 
whether actuated by that insane cupidity which was too largely a characteristic of 
the | ape day, instead of adhering to the ~~ honest, and rational system which 
had been adopted by the old members of the firm, they pl into the most ex- 
travagant speculation, and it would be conclusively proved that during the five or 
six years preceding their attempt to involve others in the same ruin as themselves 
they had been losing at the rate of £500,000 a year. Not content with bei ere 
money dealers or bill discounters, they became ers in various iaderibinen. 
They covered the seas with their ships, plough up the land with their iron roads 
—enterprises proper enough had they been carried on at their own expense, but 
which, when conducted with the money of persons who had deposited with them 
sums exceeding £5,000,000, assumed a very different aspect, All looked with 
pity, and with a certain amount of scorn, on the gambler’s wild career; but the 
gambler only ruined himself, whereas persons in the position of the defendants, 
who gambled with the hard-earned savings of others, regardless of the ruin which 
ae wo entail _~ those others, deserved no pity. Appeals for sympathy would 
robably, indeed, be made on their behalf to the jury, but, however sey erry 
onourable and right-minded man must be to see persons like the defendants in 
their present position, sympathy should, at any rate, not be confined to one side, 
but should be extended to the victims of their speculations. Some of the jury 
might have known the defendants as friends and acquaintances, but he was sure 
they would not be actuated by any misplaced sympathy, and he appealed to 
them whether conduct such as he had described could be approved by any truly 
honourable man. Now, the position of the defendants in the spring of 1865 was 
this—the greater part of the £5,000,000 entrusted to them on deposit was payable 
at call within seven days, and figures taken from their own books showed that 
their liabilities amounted to £15,207,000, while their real assets under the most 
favourable view were only £12,075,000, so that there was a clear deficiency 
of £3,132,000. Their commercial ruin under such circumstances could only be a 
question of days, the only available cash in the till being £120,000. At the end 
of seven days, calls might be made by their depositors, which must end in their 
irretrievable ruin. This situation must have pressed very much on their 
minds. They could not fail to be sensible of the ancient glory of their 
house, and to be animated by a strong desire to sustain it if possible. 
Probably they shrank from the ordeal of convening their creditors, though 
this was the only honourable course open to them. Had they done so, and 
distributed among their creditors whatever remained over the vast sums lost by 
their speculations, it hadbeen computed that there would not have becn more thap 
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than 6d. or 1s. in the pound. They probably shrank from so disgraceful,a con- 
clusion ; but, whatever their motives, instead of pursuing the plain and honourable 
path before them, repugnant as it might be to their feelings, they entered upon a 
course which was reprehensible in the extreme. Seeing no chance of saving their 
ancestral estates, and that a breath might hurl them into the chasm of inextricable 
ruin, they combined to defraud honest and innocent persons of the £3,000,000 
and upwards which had been lost by their reckless speculations. They conspired 
to throw the burden on the shoulders of those they induced to become share- 
holders, in order to save themselves for a short time from the destruction which 
threatened them, trusting, probably, to the chapter of accidents, but determined, 
at all events, by falsehood and false pretences to cover the losses which they had 
sustained. Apparently, they first contemplated a bargain with an undertaking 
called the National Discount Company, though this was rather an inference than 
a proof, for there had been found in the handwriting of the defendant Gordon a 
rough draft or prospectus which they appeared to have used or intended to use 
with that company. It contained some corrections and pencil marks in the 
handwriting, he believed, of one of the Messrs. Gurney, and in its original shape 
its terms were as follows :— 

“ An offer having been made to and accepted by —— for the purchase and 
transfer of their business to a joint-stock (limited), the proposed arrangement 
has been completed on terms which cannot fail to yield a satisfactory return to 
the shareholders. j 

“ Three of the present partners of have agreed to become directors of the 
new company, thus securing, in addition to their valuable administrative services, 
the continuance of the peculiar and most important family connection which the 
firm have so long enjoyed. 

“ The company have been fortunate enough to secure the services of the well- 
trained and experienced staff of ——, as well as the possession of the commodious 
and admirably-situate premises in ——. 

“ The interest of —— will cease on the 30th of June, and that of the company 
will commence from and after the 1st of July. 

“ All the existing liabilities of —— which may be taken over by the company 
will be most amply and satisfactorily guaranteed. 

“ Thus the company will have the advantage of at once entering on a large and 
profitable business. 

“ There will be no promotion money paid directly or indirectly, while the pre- 
liminary expenses will be limited to the ordinary professional charges. 

“ The directors, in introducing this most important company to the public, 
deem it necessary to point out its great advantages as an investment. Of this 
no surer evidence could be adduced than the name and character of the existing 
business, its extent, and its returns; while the new board venture to express a 
belief that, owing to the daily increasing commercial business of this country, 
their own augmented resources, their extended connection, and their large adminis- 
trative power, they will be enabled to maintain, if not considerably to ‘increase, the 
profits so long earned by . 

“ Something might be introduced as to the pecuniary interest taken in the new 
company by the partners of . 

“ Allusion also might be made to the fact of the immediate enjoyment of a 
large and profitable business.”’ 

Now, a falser statement was never put into a prospectus than the assertion that 
the defendants were in the enjoyment of a large and profitable business. It was, 
no doubt, large, but it was unprofitable, and, indeed, ruinousin the extreme. One 
of these corrections he wished to draw the jury’s attention to particularly. The 
original draft said that all the existing liabilities which might be taken over by 
the company would be most “amply and satisfactorily guaranteed.’”” These 
words were, however, struck out, and the following substituted—“ under a 
guarantee of the vendors,’ which, he supposed, simply implied a personal 
guarantee. That document was drawn up in the summer of 1865, when the 
defendants had a full knowledge of their utterly ruined and insolvent condition. 
On this point he thought the jury would entertain no doubt whatever when they 
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had heard the whole of the prosecutor’s case. About the same time that this 
prospectus was concocted, Mr. Daniel Gurney addressed the following letter to 
his nephew, Mr. J. H. Gurney, one of the present defendants :— 

“ My dear J. H.,—You appear to have done quite the right thing in negativing 
the proposal of continuing O., G. and Co.’s business, and I trust there will be no 
side-wind attempt to frustrate negotiations with the National Discount Company ; 
and I think, if the result is successful, we shall all rejoice. I regret very much 
that you think you have overrated the excess, and I trust that when you go 
accurately into the figures it will not turn out to be the case. I should hope the 
termination of the American war might lead to greater ease in selling the ships. 

“Tam, your affectionate uncle, 
“D. Gurney.” 
That letter was endorsed by the receiver of it, Mr. J. H. Gurney, “ 25 May, 


1865. D. G. as to estimate of surplus.” On the 24th of June in the same year 
Mr. Daniel Gurney sent his nephew the following letter :—- 


“ North Runcton, June 24, 1865. 

“ My dear J. H.,—Your two letters of 23rd I received this morning. I am 
sincerely pleased that everything is in good train for the formation of the new 
company, and I trust all will go well in starting it, and that you may finda 
fourth desirable director. Your account of Mr. Gibb is very satisfactory. I 
suppose no Baring could be obtained, and a person like Trowbridge, of high 
character, but without commercial knowledge, would not do ; but I mention this, 
merely as it occurs to me, partly from Sir John Hay being in the Millwall Com- 
pany. But I certainly feel a very great objection to our joint and several 
guarantee for the deficiency of the new company, both because it places our 
marriage settlement bonds on a pari passu level with the fresh bonds, and 
also abstracts our private assets from our Norfolk creditors, or rather places 
them after the requirements of the liquidation fund. I doubt whether the 
first of these results is justifiable. I think it might be proposed to the 
independent directors that, at all events, our marriage settlement bonds 
ought to precede that now to be given. JI should be sorry to trammel the 
negotiations in any way, but I doubt whether this proposed several security 
is quite honourable to the families into which my children have married. Per- 
haps you can make an effort on this point, but I feel that the case is urgent, 
and I must leave it in your hands. I think it likely the elections will oblige us 
to put off the settlements until the beginning of August, but we shall see as to 
that soon. H. Birkbeck says S. Foster may not come to the Nov. sett. Iam afraid 
by that that he is ill. 

“T am, your affectionate uncle, 
“D. GuRNEyY. 

“Ts there a condition that we must not sell our shares of the new company 
under a certain time? I am kindly sensible of your great kindnéss as to what you say 
respecting your being willing to make a sacrifice in my favour when it comes to 
the appropriation of losses.” 

A third letter, dated the 4th of July, ran as follows :— 


“North Runcton, July 4, 1865. 
“My dear J. H.,—I have looked over my marriage settlement, which is very 


much as I supposed. The old trustees were your father and Canon Wodehouse, 
and the present ones, made in 1848, are Francis Joseph Cresswell and Charles 
Wodehouse, of Bury. The amount of £20,000 was to be invested in mortgage on 
Government Stocks, and £12,000 was on mortgage at Hunstanton, and £8,000 
remained in my hands, a bond of Samuel Gurney and Samuel Hoare being given 
for it; both of these are now paid off, and the money entirely inmy hands. It isa 
very awkward case, and I cannot think I ought to place the amount on the same 
level of security as my bond to O., G., and Co. 

“In short, I feel very uneasy about this and the marriage settlements of my 
daughters and sons, especially the former. I acceded to your kind proposal of 
giving security, but you must bear in mind that in the case of a real catastrophe 
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nll my family and myself would be in total destitution or almost so, and I do not 
see how these settlements would be protected. I hope Charles will come to- 
raorrow, but I cannot help thinking the independent directors of the new company 
would allow our present private debts to precede the bonds about to be given; and 
as respects young Charles Wodehouse and Frank Cresswell, they would be almost , 
if not quite, ruined. : 

“Whenever I have the opportunity I should wish to invest Rachel’s, Louisa’s, 
and Margaret’s marriage settlements, together £25,000 (Rachel has £5,000 
invested already), and my own if possible. 

“Tam very sorry to trouble you with all this detail, but cannot very well 
avoid doing so. 

“ Your affectionate uncle, 
“D. Gurney.” 


Endorsed—“ June, 1865. D. G. to J. H. G. as to D. G.’s family settlements and 
J. H. G.’s guarantee for a portion thereof under certain contingencies.” 

“A real catastrophe!’ Did not the use of that phrase show clearly the writer’s 
knowledge that a real catastrophe was at the time a necessary result, and that it 
would be perfectly impossible tor them to avert the impending ruin? Notwith- 
standing his knowledge of this fact, however, negotiations were carried on, and 
having failed to induce the National Discount Company to accept the pro 
made, they determined to establish a company of their own, and to shift the 
burden from their own shoulders to those of the shareholders. Accordingly on the 
12th of July, shortly after the receipt of the letter he had just read, the Limited 
Company of Overend, Gurney, and Co. was registered by these gentlemen, the 
old actors being now under a new mask. He hoped the pzy would constantly 
bear in mind, when they heard the Limited Company spoken of, that the share- 
holders were merely, as it were, mythical persons, with the exception of 
those few who had subscribed very large sums of money indeed. The share- 
holders at large had no more to do with the company than the merest stranger 
in court on the present occasion. The company really consisted of the six 
defendants alone. The company, then, was registered on the 12th of July, the 
memorandum being signed by Henry Edmund Gurney, John Henry Gurney, 
Robert Birkbeck, Henry Ford. Barclay, Thomas Augustus Gibb, Harry George 
Gordon, and William Rennie. There was a clause in the articles of association 
to the following effect :— 

“ Henry Edmund Gurney and Robert Birkbeck, Esqrs., shall, while they con- 
tinue directors of the company, be managing directors. The said managing 
directors shall receive out of the funds of the company an annual sum of £6,000 
for their services in managing the business, and after making an allowance out 
of the net profits for a reserved fund not exceeding one-fifth of such profits, and 
after making provision out of such profits for the payment of a dividend after 
the rate of 7 per cent. per annum on the paid-up capital of the company, the 
managing directors shall be also entitled, by way of er allowance, to one- 
fifth of the residue of the net profits of the business; and the remaining four- 
fifths of such profits shall be appropriated either by way of further dividend on 
the paid-up capital of the company, or in such other manner as the directors may 
from time to time think fit.” 

They were so certain that the business was a profitable and a lucrative one, that 
they determined to have one-fifth of the extra profits in addition to their salary 
of £5,000. How the man who penned that paragraph must have laughed to 
himself! The natural effect of such a provision was to make the public believe 
that the present and future profits of the company were and would be enormous. 


Well, on the following day, the 13th of July, a prospectus was issued, the more 
material portions of which were as follows :— fe <a 


“ OvEREND, GurNEY AND Co. (LimirTep.) 
(Incorporated under ‘The Companies Act,’ 1862.) 


“ Capital, £5,000,000, in 100,000 shares of £50 each, of which it is not intended 
to call up more than £15 per share. 
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“Deposit on application, £2 per share; £5 per share on allotment; £4 per 
share on the 15th of September, and the same on the 15th of November.” 

Then followed a list of the directors, whose names he had already read to the jury, 
and six of whom were defendants in the present case. The prospectus continucd 
in the following terms :— 

“The company is formed for the purpose of carrying into effect an arrangement 
which has been made for the purchase from Messrs. Overend, Gurney and Co. of 
their long-established business as bill-brokcrs and moncy-lenders, and of the 
premises in which the business is conducted ; the consideration for the goodwill 
being £500,000, one-half being paid in cash and the remainder in shares of the 
company, with £15 per share credited thereon—terms which, in the opinion of 
the directors, cannot fail to insure a highly remunerative return to the shareholders. 

“The business will be handed over to the new company on the Ist of August 
next, the vendors guaranteeing the company against any loss on the assets and 
liabilities transferred. 

“Three of the members of the present firm have consented to join the Board 
of the new company, in which they will also retain a large pecuniary interest. 
Two of them (Mr. Henry Edmund Gurney and Mr. Robert Birkbeck) will also 
occupy the position of managing directors, and undertake the general conduct of 
the business. 

“ The ordinary business of the company will, under this arrangement, be carried 
on as heretofore, with the advantage of the co-operation of the board of directors, 
who also propose to retain the valuable services of the existing staff of the present 
establishment. 

“ The directors will give their zealous attention to the cultivation of business 
of a first-class character only, it being their conviction that-they will thus most 
effectually promote the prosperity of the company and the permanent interests of 
the shareholders.” 

It was a noteworthy circumstance that when they were dealing with the National 
Discount Company, which thoroughly understood all such matters and the position 
of Overend, Gurney and Co., they did not venture to say anything about money 
for the goodwill of the concern, but when they came to face the public, who were 
so ready to swallow any representations which were made to them, they had no 
hesitation in naming a sum for the goodwill. They actually had the audacity to 
ask £500,000 for the goodwill of a business which, if taken into the open market, 
would not have fetched a single farthing. Under the prospectus there were 
83,334 shares allotted to the public, and 16,666 allotted to the defendants. In 
order to keep the company an entirely family concern, it was arranged that, at the 
meetings of the directors, questions put to the vote should be carried by a majority, 
or, if the numbers were equal, by the casting vote of the chairman; and as Mr. 
Gibb, since deceased, was the only independent director, this arrangement 
effectually crippled any power that he might possibly have otherwise been able to 
exercise. Then there were transferred to the new company from the books of 
Overend, Gurney and Co. a long series of items which were represented as bei 
equivalent to actual cash. Many of these were worthless, and no one who looked 
into the matter could, in his judgment, come to any other conclusion than that 
the persons who made the transfer of these items were utterly reckless as to what 
they were doing. He would read some of the items which were transferred as 
cash, and which amounted in the aggregate to upwards of £4,000,000. The first 
item was “ Atlantic Royal Mail Steampacket Company, £839,345 ;”’ but this com- 
pany had been wound-up a year before the date of the transfer. The next item 
was “T. 8. Begbie, £17,292 ;”’ but the transfer of that money was of as little 
value as the transfer of the ashes of acigar. Then came “ Leopold Bruzewitz, 
£54,382 ;” but the real position of this man, who was well known in the city, 
could not by any possibility have been unknown to the defendants, and he was 
actually indebted to the new directors, at the time of the stoppage, to the extent 
of £135,134; and yet this sum of £54,382 was transferred to the directors in the 
very teeth of the pledge given by the defendants to transact first-class business 
only. The defendants must have known that they were transferring what was 
in great part worthless. Next came W. Chapman, £17,243; J. H. Cox and Oo., 
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£108; and Carlisle, Parr and Co., £26,294—this last firm actually went into 
liquidation in November, 1864. Next came the Greek and Oriental Steam Com- 
pany, £144,144, as to which Mr. Harding’s evidence showed that there was no 
balance existing in the books of the old firm at the date of the company’s sus- 
pension, the whole amount having been treated as irrecoverable and written off 
in the private ledger in December, 1864. This, therefore, was a transfer of a 
sham account. It was a speculation carried on under the name of Mr. Stefanos 
Xenos, which from the beginning had been ruinous in the extreme, and the de- 
fendants must have known it was hopeless to expect to realise anything whatever 
from it. The next item was the East India and London Shipping Company, 
£406,264. ‘This concern had been wound up in August, 1865. Then came A. 
T. Gordon (guarantee), £27,028, which eight or nine months after the transfer 
was written off as worthless: F.and G. Garraway, £190,977, of which something 
like £30,000 was realised ; Halliday, Fox and Co., £34,628, a firm which became 
bankrupt in March, 1866; and Thomas Howard, £331,765, Howard having in 
June, 1863, been discharged by deed from every farthing of this sum. Next 
came Charles Joyce, £78,728, who was bankrupt; and John Jones, £22,353. 
Jones was in a hopeless state of ruin, but, notwithstanding the pledge of the 
directors to transact only first-class business, his debt was increased at the stoppage 
to £61,000, the shareholders receiving only about £4,000. Kelson, Tritton and 
Co. were put down for £291,391, but a deed of inspectorship had to be executed 
by that firm in June, 1865. J. E. C. Koch figured for £243,069, but Koch would 
satisfy them that he was not a debtor at all, but was the agent or servant of 
others. Then came the Levant and Black Sea Steam Company, £38,211, 
but the evidence would probably satisfy the jury that no such company 
existed. Next came Lawrence and Fry, £148,452, but as long previously as 
July, 1864, or twelve months before the transfer, a deed of inspectorship 
was executed by that firm. David Leopold Lewis figured as a debtor to the 
extent of £341,559, of which cnormous sum only £37,000 had been yet realized, 
while there was some chance of realizing a little more. The succeeding items 
were C. J. Mare and Co., £36,027; the Millwall Iron Works, £380,677 ; and the 
Millwall Graving Dock shares, £87,037. The liability of these pavties had been 
increased at the time of the stoppage to £566,489, though the very security held 
by the defendants for these three debts had been hypothecated by them to the 
Norwich Bank before the transfer. Nota farthing of this enormous sum had been 
recovered. Next came J. L. O’Beirne, £1,425; and J. L. O’Beirne, R. S. Lane, 
and E. A. Mavragadato, £4,235; W. M‘Cormack, who had failed in October, 
1864, £13,174; Manuel and Co., who had been bankrupt two years before, £83,093 ; 
and the Mauritius mortgage (C. H. Higginson), £26,284. He now came to the 
Ebbw Vale shares, which were represented as being worth £11,112, whereas the 
loss nine months afterwards, at the time of the stoppage, was £15,000. The next 
items were—Joseph Rigby, £20,500, in which case there was a deed of inspector- 
ship in July, 1866 ; Charles Reynolds, a relative of the Gurneys, £15,000; and 
Peto and Betts (Arad), £141,000, this last asset being all moonshine. Sichel, 
Alexander, and Co., who went into liquidation in 1864, figured for £51,421, and 
Van Dadelszen and North for £2,845. The total amount of these accounts was 
£4,000,051. 15s. 11d¢., which was entered in the books and treated as cash, the 
whole thing from beginning to end being a juggle of which the shareholders 
were the victims. Moreover, not satisfied with defrauding them of the large 
amount represented by this £4,000,051, the new company actually advanced to 
these parties £615,000 more, in order, if possible, to keep up these rotten specu- 
lations, in which the defendants had a pecuniary interest, so that the whole sum 
was very nearly £5,000,000. 

The Lory Cuter Justice.—In what way was this list of debts brought to the 
knowledge of those to whom it was proposed to become shareholders ? 

Dr. Kenzaty said they formed part of the alleged assets, which were not par- 
ticularised in the prospectus, but-appeared in the books. 

Sir J. Karstaxe.—Yes, but they are the excepted accounts. 

The Lory Cuter Justice understood the allegation of the prosecution to be 
that these sums were reckoned as probable assets, but were, in fact, worthless. He 
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wanted to see how far this was brought to the knowledge of intending share- 
holders, so that it might operate as an inducement. Were those sums repre- 
sented as good debts ? 

Dr. Kenzaty replied that the public were given to understand that the assets 
amounted to £15,000,000. Now, of that sum, £4,000,000 was made up of these 
worthless debts. The transfer of the defendants’ business was of course:to be 
carried out by a deed, which could be seen and consulted by the shareholders. 
On the same day, however, that this deed was publicly exhibited, the defendants 
made a secret, private, and fraudulent deed, which was never communicated to the 
public, was contradictory in its terms to the first deed, and was discovered merely 
by accident. The defence would probably be that the £4,000,000 was never 
transferred, but the fact was that by the first deed all the assets were trans- 
ferred, and that the defendants then transferred certain assets back to them- 
selves by the second and secret deed. This must have been the contrivance of a 
very subtle mind. The first deed was to be exhibited to the public, in order that 
they might know what they were invited to subscribe to, and as part of the plot 
the recital gave a flaming description of all the properties possessed by the mem- 
bers of the old company, as if they were millionaires, rolling in oceans of gold. 
They were represented as having property and places of business almost every- 
where, and he thought he had correctly described the inference which the public 
would fairly draw from it. Now, the second clause was as follows :— 

“The vendors agree to sell and transfer, and the purchasers agree to take, 
accept, and purchase as a going concern, on the Ist day of August now next en- 
suing (being the day of completion hereinafter mentioned), the business of bill- 
brokers and money-dealers now carried on under the said style or firm of Overend, 
Gurney, and Co., and the goodwill thereof, with the benefit of the said style or 
firm, and the sole and exclusive right of thereafter using such name or style, and 
all gains, profits, emoluments, benefits, and advantages which shall, can, or may 
arise, or be had, gotten, or received from the carrying on of said business, on and 
from the said 1st day of August next, at or for the price or sum of £500,000, to be 
paid and satisfied by the said Limited Company to the vendors, or allowed in or 
brought into account between them as hereinafter mentioned, and under and subject 
to such other terms and stipulations as are hercinafter expressed or contained.” 

The third clause provided that the newcompany should be entitled to all the 
gains and advantages arising from the continuance of the business, and that the 
purchase-money should be £500,000. Of this £250,000 was to be treated as paid 
by being brought into and allowed in account as between the vendors and the 
purchasers, and as being paid to the vendors by the purchasers in cash on the 
completion of the transfer, while with regard to the remaining £250,000 the old 
firm were to be allotted 16,666 shares, on which £15 per share should be deemed 
to have been paid up. He would next call attention to the fifth clause, which was 
in these terms :— 

“ Provided always, that the said Limited Company shall be entitled, as far as 
the directors of the said company shall require, to have the said price or sum of 
£500,000 so to be paid and satisfied, or to be treated and brought into and allowed 
in account between the vendors and purchasers as being 2 pee by the purchasers as 
aforesaid, applied and made available by way of material guarantee, in aid of the 
covenants of the vendors herein contained for insuring the due performance, 
observance, and fulfilment of sueh covenants, so far as the same shall from time 
to time remain to be performed, observed, and fulfilled, and that the obligation of 
the said Limited Company in respect of the payment or allowance in account of 
the said price or sum of £500,000, both as regards the portion thereof to be paid 
in cash, and the portion thereof to be paid or satisfied in shares as aforesaid, 
shall be controlled by the right of the said Limited Company to have the sameso ~ 
applied and made available, and such obligation shall not be enforced or en- 
forceable by the vendors otherwise than or except in subordination to the right of 
the Limited Company to have the same so applied and made available.” 

The obvious inference from this was that the £500,000 was to remain in the hands 
of the new company as a material guarantee against any false misrepresentations 
or exaggerations as to the true value of the estate. That was to remain intact, 
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otherwise it would cease to be a material guarantee. As he only received his 
instructions last Friday afternoon he might possibly be wrong in interpreta- 
tion of this point, but of he misled the jury in any way he certainly did not do 
it intentio . and he trusted they would make every allowance for him. The 
learned counsel proceeded to argue with reference to the excepted accounts that 
the £4,000,000 of liabilities, which subsequently proved to worthless, were 
included in the £16,000,000 taken over by the Limited Company, and that the 
partners of the old firm ‘had bound themselves to hold the new co: aay clear of 
any loss which might accrue in the realisation of those assets. At time the 
firm was insolvent to the amount of upwards of £3,000,000. There was a strik- 
ing contrast between the language of the second and that of the first deed, which 
was studiously and artfully concealed, and never intended to come to the know- 
ledge of the public. It was meant, in fact, to be known to nobody but the six 
defendants, and it contained allusions to what were called “excepted accoun ‘. 
being, in fact, the £4,000,000 he had just referred to. And in order to conceal as 
much as possible from the general public the fact that this sum of £4,000,000 
consisted of rotten accounts, they inserted a clause providing that the books and 
papers relating to those accounts should not pass into the hands of the new com- 
pany. These sums were to be placed to the credit of the suspense account in 
order to meet the case if anything could be realised out of the £4,000,000. He 
would now quote the 13th clause, which was as follows :— 

“ Any other sums of money which the said Limited Company shall from time 
to time lend or advance to Overend, Gurney and Co., for the purposes of en- 
abling them to wind up and close the said excepted accounts, or to realise any of 
the bills, promissory notes, mortgages, securities, or property reserved or excepted, 
or to jae” any , notes, mortgages, securities or pro property to be taken by way 
of renewal or substitution as aforesaid, shall also as, and when and as, the same 
sums of money shall be so lent or advanced, be carried to the debit of the said 
suspense and guarantee account, and shall be repayable and repaid by the vendors 
to the said Limited Company, without demand, at the expiration of two calendar 
months from the date of loan, or earlier when demanded, and when repaid shall 
be placed to the credit of the said suspense and guarantee account, at or under the 
date or respective dates of the repayment thereof.”’ 

Now, there was nothing in the public deed to lead the public to suspect that 
Overend, Gurney and Co. were in such a state of destitution that they were un- 
able, unless assisted by the new company, to realise their own securities. Had 
they known it, it was not likely that they would have invested a farthing. Yet 
here was a provision by which the defendants bound theniselves to advance money 
to enable Overend, Gurney and Co. to carry out what they had already covenanted 
to do—viz., to carry out their guarantee to the new company goer! the losses 
which they had incurred. This was a damning admission of their utter in- 
solvency. Secresy, moreover, was almost always a sign of guilt, and in order to 
prevent the wale’ transaction from being brought to light and exposed to the 

indignant animadversion of the public or the bench, clause 20 provided that in 
case of any dispute or controversy it should, not might, be referred to arbitration. 
In such an event, the arbitrator named by each side would probably be a friend 
or relation, and would be actuated by friendly feclings, and the um they 
might appoint would 9 act in a like spirit. The matter would thus be 
concealed from the publi 

The Loxp Curr Justice here remarked that the terms of the schedule to the 
second deed were large enough to comprehend all the items of the £4,000,000 


ht there could be no doubt that the £4,000,000 was con- 

tained in the second The contention of the other side was that it was also 
excepted in the first deed, and this would be one of the questions which the jury 
would have to decide. The description of the second deed was so ample that 

could be no doubt to what it referred. The defendants clearly meant to blind the 

shareholders for 3} years, during which time they hoped something would turn 

up or the whole matter be fo: . Of course there could be no reason why 

ferent descriptions should be given of the same debts except for the purpose of 
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delusion. ‘There was also a provision that no general meeting should be held 
until the lapse of ten months after the formation of the company. The defend- 
ants, knowing that their whole proceedings were tainted by fraud, thus took good 
care that the public should not ascertain the facts. With the same motive, 
there was a provision which entitled the shareholders to inspect the report, 
balance-sheet, &c., but not any of the other books or documents of the company. 
If the transaction was an honest one, why was the second deed persistently. kept 
secret? The prospectus spoke of the deed of covenant, implying that there was 
only one, and on the secretary of the Stock Exchange applying for an inspection 
of the deed, only the first was sent to him. This appeared on the defendants’ 
own minutes, which spoke of it as “the deed,” so that nobody who might here- 
after have inspected the minute-book would have dreamed of the existence of a 
second deed. There was also a resolution adopted at a meeting of the directors 
that the first five of their resolutions be entered in a separate minute-book to be 
reserved for the ordi business of the company, unconnected with the allot- 
ment and registration of shares. Now why was the fact of the existence of two 
deeds to be kept out of the minute-book ? 

The Soricrror-GENERAL—You ought to read a resolution of the 27th of July, 
which appears on the same page, to the effect “that the seal of the company 
affixed to each of the deeds above-mentioned as soon as the seal is in readiness.” 

Dr. Kenzaty insisted that the arrangement as to a separate minute-book was 
a suspicious one. So anxious, moreover, were the defendants to conceal the 
existence of the second deed that their own secretary, Mr. Slater, on several 
occasions was requested to withdraw, and he never saw this deed. 

The Lorp Curr Justice.—The first deed provides for the transfer to the new 
company of all the debts, assets, and securities of the old firm, with the excep- 
tion of such of the outstanding debts due to Overend, Gurney and Co., as the 
company should choose not to adopt; and then, there having been a provision to 
that effect in the first deed, the second has reference entirely to the debts so to 
be excepted. The schedule enumerates those debts, and the provisions of the 
second deed have reference throughout to nothing but what was done between the 
two companies as to those excepted debts. The schedule, therefore, having 
determined what debts should not pass to the new company, the new company have 
no interest in anything that relates to those debts, except so far as it is desirable 
that they should be got rid of, so as not to stand in the way of the respectability 
of the new company. The whole of that £4,000,000, which may have turned out 
worthless, is comprised in the schedule. It is not held out to the public as avail- 
able assets belonging to*the company, but is included in a distinct deed and dis- 
tinct account as remaining still in the old firm. 

Dr. Kenzaty.—We say it was a fraud, it being transferred to the new com- 
pany as part of the £15,000,000 assets. 

The Lorp Curer Justice.—That is another part of the question. 

Dr. Kenzaty maintained that the transaction was carried out in contempla- 
tion of the insolvent state of the defendants. Then, on the 2nd of A tt 
a third deed was executed in conformity with a stipulation made by the defendant 
Barclay, on his consenting to become a director of the new company. This 
provided that if any of the parties should die or become insolvent before the 
three and a half years had expired, there should at once be a settlement. 
Now, on the prospectus being issued there was a great demand for shares, which 
soon rose to a premium. Among others the prosecutor in this case, Dr. Thom, 
= i. a member of the Canadian we Ppery 4 en ea ae in 

and being dazzled by the prospects held out in the p us, became a 
shareholder. Dr. Thom pea exercised the povliogs of speaking like a 
freeborn Englishman on this matter, but he had e is regret if eying 
contained in a letter which he had addressed to an eminent person had wound: 
the feelings of any, and he would be the last man in the world to wish to reflect 
unfairly on any person. Dr. Thom, like a great many other persons, was 
deluded seinpnasiasing 0 mesahen st shares in this concern, and paid call after call, 
for a amount of money was swallowed up. The failure of the company 
was, no doubt, somewhat premature. A rumour gained ground 
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were selling all their property, and this was followed by a run upon the wretched 
company, which was consequently smashed. The stoppage occurred ,on the 
10th of May, 1866, and he should be able to prove that, prior to that event, the 
stock-book of the company was mutilated and some items erased, that the 
alleged amount of cash in hand was thus considerably reduced, and that fresh 
balances were struck. Another curious circumstance was that only eight days 
before the unexpected crash Mr. Barclay withdrew £71,000 from the concern, 
and the bank with which Mr. Rennie was connected had also apparently received 
a hint of the position of affairs and effected a retreat intime. But for the granite- 
like stability of the prosecutor, Dr. Thom, of Aberdeen, who with the perfervidum 
ingenium Scotorum had instituted legal proceedings, general society would in all 
probability have allowed matters to take their own course, the defendants 
would have escaped scot-free, and the shareholders, in spite of the consciousness 
that they had been swindled, would have been quite in the dark as to who the 
real authors of their ruin were. It was not the least remarkable nor the least 
discreditable of the facts of the case in regard to the line of conduct pursued by 
the defendants, that as late as February 23, 1866, Mr. Birkbeck wrote in the fol- 
lowing terms to Mr. William Peek :— 

“‘ Shortly after I saw you last December we considered the question of pub- 
lishing a statement, but we found that by the articles of association this could not 
be done, except at a general meeting of the shareholders. 

“ By the 29th clause of the articles it is directed ‘ that the first general meeting 
shall be held at such time not being more than twelve months nor less than ten 
months from the incorporation of the company’—viz., between the 14th of May 
and the 14th of July. 


“ This has been the sole reason for no report or balance-sheet having been 
published. 


“« No one can have been more annoyed at the rumours relative to the company 
than we have been. 

“ T can only assure you that the company have not lost anything, and that the 
business is going on as satisfactorily as we could desire. We quite agree with you 
in the necessity of great caution in the American trade.” 

Then, on the 14th of April, Mr. Birkbeck addressed the following letter to 
Mr. William Peek :— 

“ My dear Sir,—I can assure you that there is not the slightest ground for the 
report which you mention that any of the directors, or any of us, have been selling 
a single share since I wrote to you in February. 

“ Except as noticed in The Times of to-day, by frauds of Pinto, Perez and Co., 
the company have not made a single bad debt. 

“ T still believe that when July comes you will be perfectly satisfied with the 
accounts.” 

The learned counsel expressed regret that he had had to refer to so many docu- 
ments, but he had done so because he felt it was necessary in the interests of 
public justice. The case was to his mind clear that the transactions as to the 
£4,000,000 represented positive fraud. This was a matter of grave anxiety and 
importance to the commercial public, and would deserve their most careful atten- 
tion. If the defendants could prove their complete sincerity, no one would be 
more glad than himself. It would be for the honour of the British merchant if 
transactions of this kind could be cleared from fraud and doubt, and if thedefendants 
could leave the court with honour to themselves. On the jury there devolved a 
great and solemn responsibility. ‘The whole mercantile world would look with 
anxiety to their verdict, and would scan the evidence on which it was founded. In 
a case of this kind a London jury were bound to declare their sentiments at what- 
ever expense. He feared that the spirit of mercantile honour had been somewhat 
declining of late years in this country, but it would now be made known to the 
world whether acts of this kind could be repeated with impunity. He hoped that the 
verdict that would be pronounced would meet with universal approbation and would 
satisfy the commercial world in the highest degree. This was a great and splendid 
opportunity for the jury to vindicate the great cause of public justice. He hoped 
that the jury would not be swayed by any feeling of false sympathy. Roman 
history afforded them examplesof men sacrificing their dearest feelings forthe good 
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of their country, and he hoped that the occupants of the jury-box would renounce 
all false sympathy, and would give a great and splendid support to the main- 
tenance of the commercial honour of the country, so that no stigma might be 
supposed to rest upon it; and if by the evidence he should bring forward he 
should satisfy them that the whole of these persons had been guilty of fraud, and 
that they had conspired to deceive and delude others, then he trusted that the jury 
would not secure them from punishment, but would let them bear the enormity 
of their offence. ' 

An attempt at applause, which was speedily suppressed, followed the conclusion 
of the learned gentleman’s speech, 

The further hearing of the case was then adjourned. 


SECOND DAY, 14th Dec., 1869. 
THE QUEEN UV. GURNEY AND OTHERS. 


Tux trial of this case proceeded. Before beginning the evidence it is necessary to 
state the effect of the indictment to which the evidence is to be applied. It states 
that certain persons—Samuel Gurney, Henry Edmund Gurney, David Ward 
Chapman, and Robert Birkbeck—carried on the business of bill-brokers and 
money-dealers under the firm of Overend and Co., and were unable to pay their 
creditors and meet their debts, and that the defendants were directors of a 
company called Overend, Gurney and Company Limited, and that they, well 
knowing the premises, ‘with intent to induce persons—that is to say, all such per- 
sons as should be induced to do so by the belief in the truth of a statement and 
account mentioned—to become shareholders in the company, did set forth and 
circulate the prospectus of the company (vide page 6) representing that it 
could not fail to insure a highly remunerative return to the shareholders, which 
prospectus was, it was alleged, false in certain material particulars, as they, the 
defendants, well knew ; that is, in these particulars—that the company did not 
intend to call up more than £15 per share ; that the consideration, viz., £500,000, 
one half paid in cash and the remainder in shares of the company, with £15 per 
share credited thereon, were terms which would not fail, in the opinion of the 
directors, to insure a highly remunerative return; that the business would be 
handed over to the company, the defendants guaranteeing the company against 
any loss on the assets and liabilities transferred ; whereas in truth and in fact it 
was not true that it was not intended to call up more than £15 per share ; and 
the said call was not sufficient to meet the liabilities of the company, which then 
amounted to £3,000,000 over and above their assets, and the terms were not such 
as could insure a highly remunerative return, inasmuch as in truth and in fact 
the payment of hali the consideration, £250,000, to the members of the old firm, 
in cash, and the issue of the shares for the rest of it, with £15 a share credited 
thereon, would have been a payment to them without valuable consideration, and 
would have been unremunerative to the shareholders, by reason of the want of 
such consideration, and in fact the vendors could not tee the compan 

against any loss on the assets and liabilities transferred, for in truth and in fact 
there was an existing loss on the assets and liabilities of the vendors to an amount 
exceeding £3,000,000, and the deed tendered for the inspection of the share- 
holders was not the only deed of covenant relating to the transaction, but there 
was another, containing other covenants and stipulations adverse to the interests 
of the intended shareholders, as the defendants well knew. This was the effect 
of the first count of the indictment. There were, however, 32 counts, the others 
varying the precise legal nature of the charge. The variations were chiefly in 
the statement of the intent. The second stated it to have been to induce cus- 
tomers of the firm ignorant of the pecuniary condition of the firm and of the 
company, and others, to intrust moneys and property to the company. The third 
stated the intent to have been to induce customers and others to advance moneys 
and property to the company. Fourth, to induce customers and others to become 
shareholders. Fifth, to intrust money and property to the company, the charge 
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being that the defendants concurred in the publication. Sixth, to induce cus- 
tomers and others to advance a pak g ay? The seventh count was 
framed upon a charge of conspiracy. It sta + the defendants and others, 
well knowing the premises (?.¢., the facts as to the old firm and the company), 
unlawfully and wickedly, and with intent to deceive and defraud, did conspire 
and combine together to make and publish a false statement of the affairs of the 
company, with intent to induce persons—to wit, all such as should be induced to 
do so by a belief in the truth of the statement and account—to become share- 
holders in the company, and that the defendants, in pursuance of the conspiracy, 
made and published the —— which was discovered to have been wilfull 
false in the particulars a y stated. The eighth count was similar to the last, 
except in alleging the intent to have been to induce customers and others to 
intrust moneys and property. The ninth, alleged the intent to have been 
to induce customers and others to advance moneys and property. The tenth 
stated that the defendants conspired, as before, to publish the prospectus— 
wilfully false in the particulars stated—with intent to create in the public 
mind a belief that the company was carrying on a prosperous business, 
and that its pecuniary affairs were in a sound and prosperous condition ; 
and to induce persons ignorant of its real condition to become shareholders, 
and that thereby they did induce Mr. Thom, the prosecutor, to becomea share- 
holder, and obtained money from him. The counts from the 11th to the 
14th were similar, but stating other persons as those induced to become share- 
holders. The 15th and 16th counts were also similar, and only varied the names. 
The 17th count stated a conspiracy to publish a false prospectus, knowing it to be 
false in material particulars, with intent to deceive and defraud shareholders, 
and to induce persons to become shareholders. The 18th count stated a con- 
spiracy by false pretences and by artful and subtle means and devices to obtain 
money from Thom, and to cheat and defraud him of the same. The 19th was similar, 
except that it did not mention the false pretences ; and the counts from the 19th to 
the 32nd were similar, only varying the names. The 32nd count stated that the de- 
fendants were directors of a company ,who had contracted to purchase a business of 
no value from Samuel Gurney and others, who were unable to pay their debts ; 
and that the defendants, contriving to make it appear to persons willing to pur- 
chase shares that the pecuniary affairs of the company were prosperous, and that 
the business of the firm was solvent and prosperous, and intending to deceive per- 
sons who should become shareholders, conspired to publish the prospectus, and 
with intent to deceive persons willing to become oR mec of shares, falsely pre- 
tended—as already in the first count stated—and did by the false prospectus and 
false pretences induce Thom and others to purchase shares. Such was the sub- 
stance of the indictment, which it will be seen in every count alleged wilful false- 
hood and intention to defraud, and this was denied by the defendants in their 
plea of “‘ Not Guilty.” 

The counsel who appeared in the case were:—For the prosecution, Dr. 
Kenealy, Q.C., Mr. Macrae Moir, and Mr. Dawson Yelverton; for Mr. John 
Henry Gurney, Mr. Henry Edmund Gurney, and Mr. Robert Birkbeck, whose 
defence was conducted jointly, the counsel were the Solicitor-General, (Sir J. D. 
Coleridge), Mr. Hawkins, Q.C., Mr. Serjeant Ballantine, and Mr. J. C. Mathew; 
for Mr. Henry Ford omg the counsel were Mr. Mellish, Q.C., Mr. Serjeant 
Parry, and Mr. Mon illiams; for Mr. Harry George Gordon the counsel 
were Sir J. B. Karslake, Q.C., and Mr. Ledgard; and for Mr. William Rennie 
the counsel were Mr. Hardinge Giffard, Q.C., Mr. Poland, and Mr. Bruce 


Gardyne. 

In the first place the various documents were put in, the formal proof of which 
and the reading of them occupied a considerable time. They consisted of the 
articles and memorandum of association, the prospectus, &e. Upon its being pro- 
posed to put in an appointment of Mr. Harding, by the Court of Chancery, as 
official liquidator, ; 

The Soricrror-GENERAL offered to admit all the proceedings in Chancery. 

Dr. Kenzaty, however, declined at present to admit them, as he had not, he 
said, yet had time to read them, and did not know what they contained, 
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Ultimately the appointment of the official liquidator was proved. 

There was more than one effort on the part of the counsel for the defendants to 
ings in Chancery in evidence ; but in this they did not succeed. 

doe age to put in the first deed, “the deed of mutual covenants 

i er of the business of the old firm to the new company, dated 

27th July, 1865,” 


The Sorcrror-GzneRAL, on the part of the defendants, insisted upon strict 
legal proof of it. 

Accordingly the attesting witness was called. Then the second deed was put 
in and proved in the same way—“ deed of arrangement on the basis of contem- 
porary indenture.” 

The Soricrror-Gznerat thereupon suggested that it was material the j 
should be informed as to the circumstances under which the deeds were exevuted, 
and with that view he proposed to cross-examine the attesting witness. 

Dr. Kenzaty observed that he thought the deeds must speak for themselves. 

The Lorp Curer Justice.—Not when there is a charge of fraud as to the con- 
coction of the deeds, and the question is, gwo animo were they prepared. 

Dr. Kengatx suggested that the partners alone could know with what inten- 
tion the deeds were prepared. 

The Lorp Cuizr Justice.—But we may be assisted in judging of it by 
knowing the circumstances under which the deeds were prepared, and what had 
passed on the occasion. 

The witness was soontiegly cross-examined by the Soxicrror-GENERAL on 
that subject. The witness, Mr. Jones, with Mr. Roberts, acted as attorney 
for the old firm. In June, 1865, he heard from Mr. J. H. Gurney of the pro- 
posed transfer, and a meeting was held on the 20th of June, 1865, at which Mr. 
J. H. Gurney, Mr. 8S. Gurney, Mr. R. Birkbeck, Mr. Gordon, Mr. Gibbs, and Mr. 
Rennie were present. Of these Mr. Gordon and Mr. Gibbs were not mixed up 
with the old firm, and Mr. Rennie was not otherwise connected with it than 
as a customer. These three gentlemen were merchants in a good position. There 
was a discussion as to the terms of the arrangement and the Lee pers Indeed, 
the prospectus was the principal topic. The price of the goodwill of the old firm 
was discussed, and £500,000 was the sum mentioned. The vendors were to gua- 
rantee the company against loss for assets they were to take over on the pur- 
chase. There was acertain class of assets, debts due to the old firm, and claims on 
estates in liquidation, which it was not deemed expedient that the new compan 
should take over. They were not debts of the firm, but credits or assets, although 
assets of uncertain amount. They were not to be taken by the new company, as 
they were not profit-bearing, and were to be wound up by the old firm. 1 poked 
of three years and a half was mentioned as the ultimate period of adjustment. 

The Lorp Cuter Justice.—By the old firm ?—Yes. 

Then what had the new firm to do with them ?—The net amounts realized 
from time to time were guaranteed to the company by the old firm. They gave 
their guarantee against any ultimate loss in the balance of those accounts. 

What did these claims in the meantime represent as to the funds of the com- 
pany ?—The proceeds were to go to these funds as realized; there is a clause in 
the deed to that effect. 

But, in the meantime, what were these claims to represent in the books of the 
company ?—The amounts from time to time due upon them. 

ake pent were to go into the funds of the company, and then any loss— 
that is, the difference between the amount realized and the nominal amount—was 
to be made good by the members of the old firm. In the meanwhile the no- 
minal amount at four millions. In the meantime, in what form did they 
stand on the books P—The account called the Suspense and Guarantee Account ? 

In the meantime, and until these assets were realized, was the value to repre- 
sent £4,000,000 P—No; but there was to be a credit granted to the old firm to 
the amount equivalent to the balance from time to time due, and these assets 
were to go to their credit. 

The Soticrror-GeneRat.—The old firm were to be debtors to the new com- 
pany to the extent of £4,000,000; but so much as from time to time should be 
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realized in diminution of that sum was to be paid over by the old firm to the 
company ?—Yes. 

The Lorp Cuter Justice.—Part of the terms of the contract was that the old 
firm should transfer to the new company all the assets. If these doubtful assets 
were really worth £4,000,000, there would be a transfer of assets to that amount ; 
but as it was doubtful whether those £4,000,000 of nominal assets were really 
anything like that large amount, the members of the old firm said,—“ While we 
make over all our assets but the very doubtful, we wiil carry on the winding up; 
and if in the end it turns out that these assets, nominally worth £4,000,000, are 
worth much less, we will guarantee you the difference ?’—Substantially it was 
so; but then in the meantime they guaranteed interest on the balance so as to 
convert it into a profitable amount. 

The Soxicrror-Generat.—In point of fact, the assets were never transferred 
to the company at all—these excepted accounts?—No. The sixth clause of the 
second Gaok provided —_ 

“The said suspense and guarantee account shall be debited on the day of com- 
pletion with the total amount of the balances, which, as struck on the excepted 
accounts on the 31st of July, shall appear to the debit of such accounts; and the 
amount so to be debited shall be considered and treated as representing and equi- 
valent to moneys to that amount due to the company from the vendors upon an 
account stated between them on the day of completion, but to be liquidated on 
account current between them as afterwards provided.” 

The Lorp Cu1zr Justice.—In a word, the members of the old firm guaranteed 
that the amount of £4,000,000 should be guaranteed to the company ?—Yes. 

The Soricrror-GEeNERAL.—In point of fact, how much was it estimated would 
be realized >—Something above a million. 

The difference was to be the subject of the guarantee P—Yes. 

The cross-examination of the witness was then conducted to the deeds. He 
stated that he had instructions to do what was necessary to carry out the transfer ; 
and he had consulted an eminent conveyancer, Mr. P. Braithwaite, before whom he 
laid the prospectus, and to whom he gave instructions to do what was necessary 
to carry out the transfer. He gave him no instructions as to whether it was to 
be by one deed or two. That was always a matter left to the conveyancer. He 
prepared the drafts of two deeds. It was thought proper that the drafts of 
the deeds should be laid before independent counsel on the part of the company, 
which was accordingly done, and this caused delay ; considerable alterations were 
suggested. On the 11th of July the deeds were not both ready, the second was 
not prepared, and the next day, the 12th, was fixed for issuing the prospectus. 
In consequence of this, one deed, the first, was settled at once, and hence it assumed 
its present form, and referred to the other. This, in fact, was the deed, for that 
reason, fixed upon to form the contract. Having been thus settled, the prospec- 
tus was issued, and the draft was produced for inspection. Several days 
afterwards the consideration of the second deed was entered upon. There was a 
good deal of discussion about it, and it was very much altered. It was not settled 
until the 25th. He had given no instructions for the preparation of two deeds 
instead of one. They were settled between counsel, and were executed on the 
27th of July. It was understood that the members of the old firm were to meet 
the guarantee from their private means. The deeds were left in the witness’s 
custody. Mr. Slater, the secretary for the allotment of shares, sent for what was 
necessary for the Stock-Exchange, and witness sent him the first deed only 
because he conceived it was the contract between the old firm and the new com- 
pany, and, therefore, was the deed material. He had no instructions from any 
one to keep back the other deed. He acted on his own judgment. He had no 
motive or intention to conceal the other deed. He never dreamt of any conceal- 
ment about it. His sending that deed alone was done entirely on his own re- 
sponsibility. There was afterwards an arrangement as to the appropriation of 
the liabilities among the members of the old firm. It was believed that, after 
satisfying the liabilities, there would be a considerable surplus—between £600,000 
and £700,000. They had large means—Mr. J. H. Gurney had about £10,000 a 
year, besides a share in the Norwich Bank. 
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Dr. Kgneay objected that all this was hearsay. 

The Soxicrror-Generat.—Not so; the witness acted as their attorney, and 
knew all their affairs. 

The Lorp Cuier Justice.—Besides, these defendants are on their trial on a 
criminal charge, and they cannot be called as witnesses in their defence. The 
whole question turns upon their animus and intent, and as they cannot be called 
as witnesses, they have a right to have such knowledge of their affairs as the 
witness is in possession of laid before the jury as evidence of their intention. 

The witness said that he had actually sold for the benefit of the creditors a life 
interest of Mr. J. H. Gurney of £10,000 a year, and reversionary interests to the 
amount of £100,000, besides a share in the Norwich Bank producing some 
thousands a year. 

The Soricrror-GENERAL.—In point of fact, are you aware that the whole of 
Mr. Gurney’s property has been sold for the benefit of the creditors ? 

Witness.—Yes, certainly; and not only his, but that of all the other defend- 
ants for whom I was concerned. 

In answer to Sir J. Karstaxke, the witness stated that there was nothing in 
the way of “ promotion money”—nothing of the kind. The directors of the new 
company deemed it proper to have independent advice, and had it. 

In answer to Mr. Girrarp, the witness said the drafts of the deeds were 
left with Mr. Gordon and Mr. Rennie on the understanding that they would be 
laid before their professional advisers. 

In answer to Mr. Serjeant Parry, he stated that Mr. Barclay held 1,000 
shares until the company stopped. 

In re-examination by Dr. KEnzAxy, the witness said his firm had been attorneys 
for the principal defendants for above 40 years. The vendors guaranteed the com- 
pany es losses on the assets. The directors of the new company had satisfied 
themselves that there was a sufficient surplus to render the guarantee secure. 
Witness was aware that the firm had sustained large losses. He was satisfied, 
however, that they had a surplus. 

Did not the £4,000,000 enter into the £15,000,000 of assets ? 

The Lorp Cu1er Justice.—What £15,000,000 ? At present there is no evi- 
dence of any such amount. 

The witness said the £4,000,000 of debts due to the old firm were not transferred 
as assets to the company. He did not consider that the £4,000,000 were to be 
transferred as assets to the company. The amount of £4,000,000 was to be con- 
sidered as a debt due to the company, but only as he had already explained. The 
proceeds of the excepted accounts were to be transferred, and the vendors guaranteed 
the amount. With regard to the deeds, he gave only general instructions, and 
submitted the prospectus to counsel. The di were materially altered by counsel. 
The first deed was not settled until the evening of the 11th of June, and the 
Pp tus was to be issued on the 12th of June. The second deed was not settled 
until the 24th of July. It was not laid before the Stock-Exchange Committee 
because it was not considered material. The Committee required only the docu- 
ments material. The second deed did notdiffer from the other. They were collateral 
documents carrying out the same transaction. He knew their contents, and 
declared their effect to be substantially the same. 

The Lorp Curer Justicz.—aAs I understand it, by the first deed all the assets 
and liabilities of the old firm were transferred to the new company, subject toa 
certain guarantee; but the first deed contemplates a power on the part of the 
company to reject such assets of the old firm as they might not think fit to take, and 
the second deed provides for and regulates what should be done with reference to 
those assets which the company declined to take; and then there was a provision 
that, as to ali the assets enumerated in the schedule, the company should not 
take them, and the old company should get them in (the third deed limiting 
for that purpose the period of 3} years), and then the old firm guaranteed to the 
company all the assets which should not within that period be realized. 

Witness.— Yes. 

The witness was then asked as to a supposed concealment of the second deed 
from shareholders who called to inspect the deeds. As to this he “ however, 





18 Overend, Gurney § Co.—Trial—Second Day. 


that this could not have been the case, for the proposed subscribers would call for 
that purpose before the allotment, which was on the 24th of July, and the second 
deed was not settled until that day or the next. In point of fact, neither deed was 
executed until the 27th, and there was only the draft of the first. Three copies 
of this were open for inspection, and, as no other deed was settled, none could 
have been kept back or concealed. In a word, the effect of the witness’s evidence 
= appeared to accord with the view taken of the deeds by the Lord Chief 

ustice) was that the second deed simply carried out the arrangement indicated 
in the first. 

The deeds were now put in. The first deed recited that the business to be 
transferred was that of bill-brokers and money-dealers. 

Sir J. Karsiake pointed out that this was the proper business of the firm, and 
not the business on which the losses alluded to had been incurred, through 
advances on steamers, &c. That was quite different, and completely foreign to 
the business which was to be transferred. The 11th clause was the guarantee 
clause :— 

‘“‘The vendors guarantee the company that their assets shall uce a net amount 
equal to the amount which the company may have to provide in satisfaction of 
the liabilities of the firm.” 

And clause 12 added :— : 

“The vendors guarantee to the company that all debts due to the firm which 
shall be taken over by the company shall be paid in full, or that the vendors 
will make good the deficiency.” 

And clause 16 :— 

‘“‘ That the vendors shall continue to act for the purpose of winding-up, closing, 
and settling any outstanding accounts connected with the business,” &c. 

The second deed recited the first, and that it was desirable to make further 
provision for carrying the arrangements respecting the sale and transfer into 
effect ; and then it provided for the “excepted accounts” by what was called a 
“Suspense and Guarantee Account.” , 

Clause 6 has already been cited :— 

“ The suspense and guarantee account shall be debited with the total amount 
of the balances which on the 31st of July shall appear to the debit of such ac- 
counts, and the amount so to be debited shall be considered and treated as 
representing and equivalent to moneys to that amount due to the company from 
the vendors, on an account stated between them on the day of —— but to 
be liquidated in account current between them as hereinafter provided.” 

The 11th clause provided :— 

“ That all such sums as shall from time to time during the suspense period be 
realized or received by the firm shall be paid over by the vendors to the company, 
and shall be placed to the credit of the suspense a guarantee account.” 

The prosecutor, Dr. Thom, was then called, and stated that after seeing the 
prospectus he purchased 60 shares, and had paid about £900 for them. Since the 
stoppage he had paid £1,500 in calls. The inducement which operated on him to 
take the shares was the general statements of the prospectus, and his knowl 
—by reputation—of the high character of several of the directors, particularly 
Mr. Gordon. He was particularly influenced by the statement that £16 per 
share would be all that would be required. 

Sir J, Karsitaxe.—Thatis not the statement in the prospectus. 

The Prosecutor Ponting it).—No, it is not; it is, “it is not intended to call up 
more than £15 a .”’ But, relying on that, I purchased such a number of 
shares as I could afford to pay that amount upon. I was greatly influenced by 
the name of Mr. Gordon, and the statement that three of the members of the old 
firm would remaininthecompany. That greatly influenced me from what I knew 
of the hereditary and traditional character of the house. So also did the expression 
as to a business of a “ first-class character.’ After the sto on the 11th of 
June, 1866, I was present at a.meeting of the shareholders. . J. H. Gurney 
was in the chair, and stated that all the directors were present. Mr. J. H. Gurney 
alluded to the failure in the value of the assets, and witness asked whether the 
diréctors had taken any pains to investigate the value of the assets before they 
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were taken. No answer was given. He repeated his question, and then Mr. 
J. H. Gurney attempted to answer, but witness immediately checked him, as the 
question was against him, and therefore an answer could not be received from 
him ; and Mr. Rennie gave an answer, and stated that he and his friends, the other 
directors, had investigated the value of the assets, that there was a deficit of about 
£1,400,000, and that, without investigating the value of the private estates, he and 
his colleagues had assumed that they must be worth at least that amount. Witness 
asked whether the private estates were to be only responsible for that amount, or for 
any deficiency that might arise. The answer was that they were liable to an 
unlimited extent. Mr. Rennie stated that what the firm wanted at the time of 
the transfer was “fresh capital,” and he stated, as a proof of the good faith of 
the directors, that at the time of the collapse every one of the directors was a 
large shareholder and a large depositor. The great point was as to the private 
estates, and at that time he had no bad opinion of any of the parties. A com- 
mittee of investigation looked into the affairs of the company, and he became the 
chairman. At the time he took the shares he had no idea of a second deed, and 
he heard of it first in June, from the report of the liquidators, which mentioned 
the second deed and the suspense and guarantee account. This was about the 
8th of June (before the meeting), but no questions were asked about the second 
deed. He called at the office of the attorney to see the deed, but was told that it 
had been removed to Change Alley immediately after the allotment, at the end of 
June, 1865. He did not see it until afterwards. Had he seen it before he took 
the shares he would not have taken them. Excepted accounts were mentioned in 
the first deed, it was true; but when he found that the schedule to the second 
deed comprised all that was rotten and bankrupt, though the amount was not 
mentioned in the second deed, viewed in connection with the first deed, it would 
have staggered him. Besides, there was a postponement of the personal guarantee, 
which, in the event of insolvency, would be alarming. That is, there was a 
period of three and a half years allowed for the realization of accounts, and this 
was not disclosed in the first deed. There was in his view a difference between 
the guarantee in the first deed and the effect of the second. Pressed to state dis- 
tinctly what there was in the second deed which, had he known it, would have 
deterred him from taking the shares, he instanced the Ist, the 13th, and the 17th 
clauses, and the schedule. 

The 1st clause mentions the “ excepted” accounts to be wound up by the old 
firm. The 13th clause was that any sums which the company had lent to the old 
firm for enabling them to wind-up the excepted accounts should be carried to the 
debit of the suspense and guarantee account. The 17th clause was, that if at the 
end of the suspense period the balance was on the credit side, the balance was to 
be considered as a debt due from the company to the vendors; and if, on the 
contrary, the balance was on the debit side, it was to be treated as a debt due 
from the vendors to the company. The schedule described the accounts between 
the old firm and other firms whose affairs were in course of liquidation, &c. 

The witness was being examined as to the impression upon his mind as to the 
accounts, &c., when 

The Soxicrror-GENERAL objected to the witness giving his impressions; the 
case turned on facts as they appeared to the defendants. 

After some discussion, 

The Lorp Curer Justice said the question as to the effect of the prospectus 
and the statements put forth by the defendants turned upon the impressions they 
produced upon the minds of others; but the question as to the intention and 
motive of the defendants certainly turned rather on the real facts and the true 
jo of the accounts ; or, at all events, as they appeared to the minds of the 

endants. 


The prosecutor was then cross-examined by thc Soticrron-GENERAL. He was 
pressed as to answers upon oath given by the defsndants in the Chancery suit, 
and was challenged as to a in his pamphlet to the effect that, so far as he 
was master of his own situation, . would wish, in —— of fair-play, that the 
defendants should have the benefit of them. Being asked if he adhered to that, 
he said he did, and was willing that it should be done, unless his legal advisers 
thought it might be prejudicial, = 
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The Lorp Cuer Justice.—Prejudicial to whom, or to what ? 

The Witness.—To the investigation of the case in this trial. ; 

The Soticrror-GENERAL.—Oh, then you don’t now think, as you say in your 
pamphlet, that on no other footing than upon a full investigation can you be 
satisfied with the condemnation of the defendants ? 

Witness.—Yes, I still say so. 

The Soricrror-GENERAL.—Then, do you think it prejudicial to the proper 
investigation of the case that in the spirit of fair-play, as you express it, the 
defendants should have the benefit of their statements ? 

Witness.—I have said so, and say so still. 

Then how could it be prejudicial >—That was no opinion of mine, though it 
might be of my legal advisers. 

Your legal advisers. Do you know why they should desire to prevent it P—No. 

Do you know that it is because they are well aware that, if the defendants’ own 
statements could be heard, there would be a certainty of an acquittal ? 

Dr. Kenzaty objected, and declared that he had not yet refused to put the pro- 
ceedings in question in. 

The Souicrror-GENERAL.—Are you not aware that in every tribunal before 
which the defendants were admitted to give t&ir statements on oath, they have 
been acquitted of all fraud ? 

Dr. KengAxy again objected. 

Witness said he had given the defendants’ statements to his legal advisers, and 
was quite willing that they should be put in, if his advisers did not object to it. 

The Soricrror-GENERAL.— Well, is it not a fact that there was an application 
on your behalf to the Court of Chancery for funds to carry on the prosecution, 
and that the application was refused ? 

Witness.—The application was made in my name. It was not acceded to. 

The Lorp Cuier Justice.—It did not imply an expression of any opinion as 
to the merits of the prosecution. 

The prosecutor was then cross-examined by Sir J. Karsiake, and was asked 
whether he had read the e in the prospectus which stated that the deed of 
covenant as to the er of the business was to be seen at the office of the 
solicitors, and whether he took the trouble to go to the office and see that 
deed—which he could have seen before he took his shares * 

Witness answered that he had not. He had gone to the office of the solicitors, 
and was told that the deeds were at the bank. 

The Lorp Curer Justice.—How far from the solicitors’ office ? 

Witness.—Five minutes’ walk. 

The Lorp Curer Justice.—And you did not take the trouble of going to see 
the deed P—No ; I did not. 

The Lory Carer Justice.—You say that if you had seen the second deed you 
would not have taken any shares ; but you tell us, at the same time, that you did 
not take the trouble to go and see the deed you might have seen. Now, I ask 
you if, instead of the word “deed” in the prospectus it had been “ deeds,” it 
would have made the slightest difference ? 

Witness.—I do not know that it would. 

Do you not know that it would not ?—It probably might not. 

The Lorp Curer Justice.—No one can Joubt that you are right in that sup- 
position, and that it would have made no manner of difference. 

Another witness, who had taken shares, was asked similar questions, and gave 
similar answers. He declared that if he had heard of the second deed he would 
not have taken shares. 

In answer to Sir J. Karstaxe, however, he said that he had not gone to look 
at the first deed ; and probably had a dozen been mentioned he should have looked 
at none of them. He had relied rather on the respectability of the Gurneys, and 
thought it a good thing. 

The Lorp Cuter Justice.—Then, I suppose when you see what you think a 
good thing you do not look at deeds or documents, but are in the habit of taking 
things a deal for granted ? 

The Witness.— Well, I fear that I have taken a good deal too much for granted, 
and I have lost a great deal of money in consequence. ' (Laughter.) 
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The next witness was Mr. Peek, who was also asked as to whether he would 
have taken shares if he had known of the second deed. 

The Soriciror-GeneRaL and Mr. Serjeant BALLANTINE submitted that this 
kind of evidence was not admissible. 

The Lory Curer Justice, however, said the concealment of the deed was laid 
as one of the overt acts of the alleged conspiracy, and the case suggested was that 
the deed was kept back because, if disclosed, it would have deterred the public 
from taking shares. He could not, according to his present impression, exclude 
this kind of evidence, which, indeed (he observed), had already admitted to 
some extent. But he would reconsider the point between this time and to-morrow 
morning. 

The witness was then examined as to a conversation with Mr. Birkbeck on the 
10th of May, 1866, the day of the stoppage, when Mr. Birkbeck said that a day 
or two before the directors had met and agreed to divide a profit of seven per cent. 
Witness asked him as to the prospects of liquidation, and Mr. Birkbeck said 
that he and Mr. H. E. Gurney had gone carefully over the securities, and believed 
that £7 10s. per share would be realized, though there might be a call required for 
the winding up. 

In cross-examination it was elicited that the witness was plaintiff in a suit in 
Chancery to render the defendants personally liable. Mr. Birkbeck had told him 
that he had invested some money of his wife’s in the concern. Being asked 
whether, if the prospectus had mentioned the other deed, he should have looked 
at it, he replied that it was very likely he should not, and that he bought upon 
the faith of the prospectus. 

At this point the case was adjourned. 


THIRD DAY, ith Dee., 1869. 
THE QUEEN V. GURNEY AND OTHERS. 


The case for the prosecution proceeded. 

Dr. Kenealy, Q.C., Mr. Macrae Moir, and Mr. Dawson Yelverton, appeared for 
the prosecution. The Solicitor-General (Sir J. D. Coleridge), Mr. Hawkins, Q.C., 
Mr. Serjeant Ballantine, and Mr. J. C. Mathew were for Mr. John Henry Gurney, 
Mr. Henry Edmund Gurney, and Mr. Robert Birkbeck, whose defence was con- 
ducted jointly. Mr. Mellish, Q.C., Mr. Serjeant Parry, and Mr. Montagu 
Williams were for Mr. Barclay. Sir J. B. Karslake, Q.C., and Mr. Ledgard were 
for Mr. Gordon. Mr. Hardinge Giffard, Q.C., Mr. Poland, and Mr. Bruce 
Gardyne were for Mr. Rennie. 

A Mr. Barron proved that he had purchased 200 shares, for which and for the 
calls he had paid £8,000. He took them, he said, upon the belief of the pro- 
spectus. Being asked what statements in it, he replied, “ generally.” 

He was then asked—If you had known the contents of the second deed, would 
you have taken the shares ? : 

The Soricrror-GENERAt and Mr. Metsu objected to the question. — 

The Lorp Cuter Justice said he had discussed the matter with his learned 
brother Hannen, and they were both of opinion that the question was not admis- 
sible. Then, addressing the witness, he said, I suppose the truth is you did not 
trouble your head about deeds ? 

Witness—No, I certainly did not. 

The Soricrror-GrenERAL.— And if there had been a dozen deeds known to you, 
probably you would have looked at none of them ? 

Witness.—Probably not. I had a general faith in the names on the ro wg 

Another shareholder was called, and gave similar testimony. He said before he 
took the shares he saw the prospectus; and being asked what induced him to pur- 
chase shares, he said what he saw in the prospectus and the general reputation of 
the Gurneys. Being asked what part of the prospectus he relied upon, he said he 
relied upon it “ generally.” Being asked whether he had looked at the articles 
of association, &c., he said certainly not ; he was living hundreds of miles away. 

Another shareholder, a Mr. a istrate of Bury St. Edmund’s, stated 
that his shares had cost him £6,000. He had seen the prospectus in Zhe Times on 
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the day it was published. He came up to London, it being stated that the deed 
could be seen at the office. He was shown into a room, and the witness asked a 
clerk to see the deed advertised about Overend and Gurney’s. He was shown 
into a room, on the table of which lay two or three copies of the deed; he took 
one up and read it through carefully, making notes of the points which appeared 
important. He did not then apply for shares, thinking that the terms were 
stringent. Witness saw two other deeds or drafts on the table, and he got 
up to look at them, when the clerk said they were all copies of the same deed. 
[This, as observed by the Lord Chief Justice, was in accordance with the evidence 
of the attorney, given yesterday, that these were copies of the first deed, the 
second not having been at that time completed.] Two or three days afterwards 
witness said he took shares. He took them because, looking at the whole of the 
prospectus, and influenced by the names, I thought it must be a sound and valu- 
able concern. It was the prospectus which induced me to purchase. The deed I 
wefan g threw light on the transaction. I purchased under the influence of 
the deed. 

Cross-examined by the Soticrror-Generat.—I consulted my bankers, who 
themselves took shares. That did not influence me much. I took some pains to 
understand the deed. 

In answer to Mr. Grrrarp he said he looked at the other deeds, and found them 
all the same. 

It was then proved that the Atlantic Royal Mail Steam Packet Company, to 
which the firm had made large advances, and whose debt to the firm formed part 
of their assets,was wound up in 1864—a year before the formation of the company. 

Similar evidence was given as to the East India and London Shipping Company. 

Evidence was then gone into as to the proceedings in bankruptcy against 
certain persons indebted to the old firm. Proof was given of a deed of inspector- 
ship as to Kelson and Co. (March, 1865), the total amount of whose debts wae 
£430,000. So as to Halliday, Fox, and Co. (March, 1865), the total amount of 
their debts being £530,000. So as to Lawrence and Fry (July, 1864), their debts 
being £390,000—Overend, Gurney and Co. appearing as creditors for £245,000 
unsecured. Then there was Leopold Bruzewitz (June, 1866), for £443,000— 
Gurney appearing as creditors for £105,000 ; but as this proof was going on—the 
‘clerk of the Bankruptcy Court merely producing copies of the deeds— 

The Sonicrror-GENERAL objected that there was no proof of the execution of 
the deeds by Gurneys, so that the copies were inadmissible to affect them by the 
contents. 

After some discussion, 

fi aa Cuter Justice ruled that this was so, and that the originals must be 
produced. 

Strictly speaking, therefore, the above statement, although given in the witness- 
box, was rejected as legal evidence, and this head of the case stood over. 

Adjudications of bankruptcy were then proved against several persons whose 
names were on Gurney’s books as debtors, and whose debts formed part of their 
assets of £4,000,000. 

The next witness was Mr. Howell, the accountant who has been appointed by 
the shareholders to investigate the books andaccounts. He said he no official 
character. About the year 1859 the firm of Gurneys began to suffer large losses. 
There were large losses in 1857, but there was a division of profits in 1858. 

The Soxictror-GEenERAL objected that this witness, as an accountant, could 
only speak from the books, and must confine himself thereto, as he had no know- 
ledge except derived from the books. 

The examination was, therefore, directed to the books, beginning im 1858, when 
£240,000 were divided as profits. In 1859, £360,000 were so divided; in 1860, 
£216,000. In 1861 there were no profits divided, though the partners received 
their salaries—about £3,600. 

fe witness was then asked whether the first division of profits was from actual 
profits. 

The Sonicitor-GENERAL objected that this could only be stated by the witness 
as a conclusion from some books, which must be produced as the materials from 
which the conclusion was drawn. 
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The Lorp Curer Justice asked whether it ought not to appear by the profit 
and loss account. 

The witness said there were no books from which it could appear whether profit 
was actually earned or not, as bills might turn out to be bad. 

The Lorp Curer Justice.—Still, surely, at the close of a year there must be 
some book from which a banker or merchant should see whether or not there is a 
profit on the year’s transactions, so far as they appear on the books of his business. 

The witness said interest might be received on debts that turned out to be bad. 

The Lorp Cu1zr Justice.—Still, the interest would be received, and what was 
there to show that the debts were bad? A debtor may be believed to be solvent, 
and to all appearance may be so, and yet, from sudden and unforeseen causes, he 
may suddenly break down. Is the creditor to be blamed for treating him as sol- 
vent unless there are sure indications of danger ? 

The foreman of the jury asked whether there were not balance-sheets annually 
prepared and ch od to the firm ? 

Witness said he had asked for them and never had them. 

The Soricrror-GENERAL, with some warmth, declared that there were balance- 
sheets for every year, but the witness never asked for them. 

The witness said he asked the secretary of the Limited Company for them ; but 
he admitted he had not asked any one else for them. 

While they were being sent for, the examination proceeded upon the question 
of profits. He said that in 1862 no profits were divided, though the partners re- 
ceived their salaries, £3,600 ; and so in 1863, no profits, £4,200 salaries; so in 
1864, no profits, £4,000 salaries ; so in 1864, no profits, salaries £1,500, the trans- 
fer occurring in June that year. 

The witness then produced the statement of balance in the ledger of the old 
firm at the date of the transfer, July 31, 1865. The statement was as follows :— 


OvEREND, GuRNEY AND Co. 


1865, 31st July. 
Cash securities .. £8,507,455 Cash loans .. .. £9,006,422 
Cash advances +» 1,070,573 Cash country banks 1,909,458 
Cash country banks 5,658 Cash discount ledger 
Cash general ledger 13,303 Cash advances k 
Cash bills receivable 1,345,135 Cash general ledger 
Cash o6 ‘ 120,000 Cash rebate on bills 
Cash suspense and Cash bills payable. . 

guarantee account 4,213,896 16 4 | Cash private ledger 
Cash discount ledger 1,969 19 2 | Cash single deposits 2,675,579 
Cash $e $% 3,648 17 9 


— 
or eCanar oOo 
cooocrocornns 


_ 











£16,281,641 17 10 £15,281,641 17 10 


The witness stated that in another book appeared the liabilities on bills re-dis- 
counted ; the amount was £7,177,000. He explained that these were bills for 
which the firm had received the money, and which they had re-discounted—that 
is, discounted with other bankers, so that they would be under a contingent 
liability in the event of the bills not being paid by the parties. They were, he 
added, for the most part first-class bills, except £2,000,000 discounted by the 
Norwich Bank. This sum of seven millions, on which the firm were contingently 
liable, was not included in the statement of account above presented. 

The Soxicrror-GeneRat asked how this contingent liability appeared. 

The witness referred to a book, ‘Abstract Bill Book,’ where was the entry, 
“ Bills on hand, £17,201,370”—that is, bills Gurneys had received, and which 
were current. Of these £7,177,000 were bills re-discounted. There was about 
£1,000,000 in hand, and £8,500,000 was transferred to the new company. 

Soricrror-GenseraL desired to know how it appeared that there were 
£7,177,000 of contingent liabilities ? The figures themselves did not show it. 

The witness admitted that they did not, and entered into an explanation to 
show how he arrived at that result, and how it was ascertained what bil’: were 
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re-discounted. There was an entry “diary ovt,’’ which meant “bills re-discounted,”’ 
and the next column showed bills on hand. ' 

The witness, being asked how he knew the contingent liabilities arose, said 
that certain parties’ names were doubtful. A bill was entered to a certain 
name, and he deemed that name doubtful. 

The Soriciror-GENERAL.—Only one name is entered. 

Witness.—Only one. 

The Soricrror-GenERAL.—There might have been half a dozen other names 
upon the bill ? 

Witness.—Yes, no doubt; but only one is entered. I have a list of the bills, 
with the names of all the parties to them. 

He —_ then asked whether in his judgment there were not so many millions 
doubtful. 

The Soricrror-Generat and Sir J. Karstake objected to the question, which 
went far beyond the proper province of an accountant. 

The Lorp Curer Justice.—I cannot accept evidence of an accountant as to 
the responsibility of parties to bills. The witness can only speak either as to the 
books or as to facts within his own knowledge. 

Dr. Kengaty proposed to ask whether he did not know the status and position 
of merchants or traders in London. 

The Sonicrror-Generat and Sir J. Karsuaxe vehemently objected to this, 
observing that the merchants of London were not to hold their reputations at the 
mercy of an accountant’s opinion. 

The Lorp Cuter Justicze.—An accountant is no more competent than any one 
a to state his opinion as to the responsibility or solvency of merchants or 
traders. 

This head of examination was therefore stopped. 

The witness was then examined as to the £4,000,000, the old assets of the firm, 
and was asked whether, if that sum were not to be deemed transferred as assets to 
the company, there would not be a deficiency to that amount ?—The witness 
answered that it would be so. 

The Soricrror-GEnexaL said that he did not assent to that at all. He took 
his stand upon the fifth clause of the second deed (printed supra), which 
provided for the transfer to the company of the amount realized—the firm 
guaranteeing the residue. 

The witness said the cash-book of the old firm contained the amount, 
£4,445,000, with various deductions, which reduced it to the sum of £4,000,000, 
and the witness entered into statements to show that this sum appeared in the 
accounts to be transferred as assets to the new company. The witness then went 
into calculations to show that the old firm owed to the company £2,150,000 on 
bad debts and deficient assets, increased by further advances from the company 
to £2,900,000. 

The Lorp Cuier Justice observed that he did not think that ahat the 
company did after the transfer was evidence on the charge of fraud in the 
transfer. It was rather proof of folly in the new company than of fraud in the 
old firm. The charge against the defendants was that of making a fraudulent 
transfer of bad debts. How did it bear upon that charge to show that these bad 
debts were afterwards increased ? 

Dr. Kenzaty urged that it might be evidence of mala fides. 

The Lorp Curer Justice said it appeared very remote, but he would not 
exclude the evidence. 

The witness then entered into evidence to show that the amount of increase on 
the accounts on the suspense and guarantee account was £615,072 15s. 9d. He 
went on to state that the books of the new company showed a profit of £236,638, 
but this was largely made up of interest on the suspense and guarantee account, 
much of which was bad. 

The Lorp Curer Justice asked whether interest due, but not received, was 
carried into a profit and loss account ? 

The witness said it was, if the debts were believed to be good. 

The Lorp Cuter Justice.—Upon that you must exercise your own judgment? 
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Witness.—Yes. The real profit made by the company, according to his estimate, 
was only about £4,000. 

The witness went on to state that, on the 2nd of May, 1866 (the stoppage 
being on the 16th), Mr. Barclay withdrew his deposit of £71,000, and erred 
it to Gurneys’ Bank at Norwich. Asto Mr. Rennie, he stated that for his 
firm, Cavan, Lubbock, and Co., £691,000 was discounted or advanced by the old 
firm—that is, £491,000 on bills discounted and £200,000 advances on notes. 

The witness was cross-examined by the Soticrror-GENERAL.—You have taken, 
he said, a great deal of interest in this matter ?—Yes, he answered, but not more 
than usual. He had given his guarantee to Mr. Oakes for costs—only as secretary, 
however ; and he was advised he was not liable. He had been in the Bank- 
ruptey Court in August, having until then been in a firm of attorneys. They 
were not connected, however. He had published a pamphlet on the subject some 
two or _— years ago. There was nothing in it that was not true, that he was 
aware of. 

The Soricrror-GeNnERAL.—Well, is it true that every one of the directors 
(except Mr. Gibb) withdrew every shilling he had from the house before the 
collapse >—Well, it is not literally so. 

There was an action about it, was there not—an action of libel —Yes; and 
you defended me. (Laughter.) 

Well, the best thing I could do for you, I believe, was to withdraw a juror ?— 
I wanted to fight it out, but you would not. 

What! I did’nt like it, eh?--No. (Much laughter.) 

Well, is it true (as you stated) that every member of the firm (except Mr. 
Gibb) withdrew the whole of his money from the concern prior to the collapse ?— 
I believe it to be true. 

Do you reassert it now ?—Yes; I meant their deposits. 

The Lorp Curer Justice.—Do you mean to say that you were playing on the 
word deposits >—No. 

The Soricrror-GeNnERAL.—Is it true ? 
hor witness hesitated and desired to look at the pamphlet, and still hesi- 
tated. 

The Soricrror-Generat.—Is it true ? 

Witness, after some hesitation,—Well, perhaps it is a strong statement. My 
attention was not drawn to it before. 

The Lorp Cuter Justice.—Was not the effect to convey to the minds of readers 
that every one of the directors (except Mr. Gibb) got rid of his shares in the 
concern ? Was not that what you meant ? 

Witness.—At the time I did not. 

The Lorp Cuter Justice.—Let me advise you not to publish anything else as 
to the affairs of other people! There can be but one interpretation of those 
words, and it is going a long way to give you credit for not having meant it. 
The matter was of such importance to the character of those concerned, that it 
was incumbent upon you to take the utmost care to state the facts truly. 

The Soxicrror-GeNnERat continued his cross-examination of the witness as to 
his motives in the publication of the pamphlet, and then desired to know if the 
witness had drawn the distinction between the old and proper business—the 
money-dealing and bill-broking, from the improper and singular business— 
advances on property ; and he said he had not done so, either as to the old firm or 
the new company. He, therefore, could not tell whether, upon legitimate busi- 
ness of money-dealing and bill-broking, there had not been a profit made 
by the old firm for the years which had been mentioned. He said he could not. 

The Lorp Cuter Justice observed that this had all along appeared to hi 
to be the most material part of the case. 

The Soutcrror-Generat said so it appeared to him, and he repeated his 
question, both as to the old firm and the new company, whether upon the regular 
business there was not a profit, and the witness said he could not tell. 

The Soxicrror-GeNERAL then asked whether it was not in accordance with mer- 
cantile usage to keep a debt in the books, and charge interest upon it, and enter 
the interest, until the debt was finally written off as bad; and he said he did not 
think so. 
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The Lory Cursr Justice.—Let me understand. The merchant has hopes of 
payment—when is he to leave off entering the interest ? 

Witness said he thought when the debt was old it ought not to be treated 
as profit. 

e SoLicrror-GENERAL.—Why, suppose the debtor were bankrupt. Is not 
the interest to be charged up to the time of bankruptcy, with a view to proof 
under the bankruptcy ? 

Witness.— Yes. 

The Sorictror-GeneraL.—Then how can it be charged if it ig not entered in 
the books ? 

Witness said it might be calculated. 

The Soxicrror-GENERAL.—But would it not be proper to enter the interest in 
the books, if it is to be char 

Witness.— Well, I did not enter interest on bad debts, or debts partially bad. 

The Lorp Cuter Justice.—You would prove for debt and interest up to the 
bankruptcy ? 

Witness.—Yes. 

The Soricrror-GENERAL.—Then why should you not enter the interest ? 

Witness said he should not do so. 

The Soticrror-GENERAL then pressed the witness as to the statement of his 
that the company had put forward a delusive account of profit and loss, contain- 
ing these entries of interest; and he admitted that it was published by the 
liquidators. 

e SoLiciror-GENERAL.—Did you mean to convey that impression when you 
made that statement on your oath ?—No, I did not. 

The Lorp Cuter Justice observed that the witness had certainly conveyed that 
impression to his mind. 

. Mgtuisu then cross-examined the witness on behalf of Mr. Barclay, and 
elicited that he had held 1,000 shares, and never sold one; and that he made 
deposits of £90,000, reduced to £70,000 before the 2nd of May, 1866. On that 
day it was transferred in the books of Gurneys to the credit of the Norwich Bank 
—Gurney, Barclay, and Co. 

The Lorp Cuter Justice.—Oh, I thought you had meant that it had been 
lodged in the Norwich Bank ? 

Witness.—No ; it was a transfer to the credit of that bank, Mr. Barclay being 
a partner in it. 

Mr. Metzisu.—And that is what you meant when you said that he had with- 
drawn his account ? 

Witness.—Certainly, for Gurneys withdrew it. Between the 2nd and 9th of 
May, Gurneys (Norwich) withdrew £96,000. 

Mr. een at Sa sums were paid in, and at the time of the stoppage 
£41,000 stood to their it ? é 

Witness.— Yes. 

Mr. Mz.uisu.— Well, did you not mean to convey that they had withdrawn the 
whole £70,000 ? 

Witness.—Yes, and I still think it is the result. 

Mr. Me.iisu.—Well, it is a simple matter of arithmetic. 

The witness was then cross-examined by Mr. Girrarp on behalf of Mr. 
Rennie, and it was elicited that the amount mentioned as advanced to his firm 
had been repaid and the bills.all met. 

In re-examination the witness was asked as to entries of interest on debts which 
‘were supposed to be bad, as the Atlantic Steam Company. 

The Lorp Cuter Justice observed that here, under the peculiar terms of the 
agreement, the debts being guaranteed by the vendors, interest would be charged 
against the guarantors. . 

The witness being asked whether it was usual to charge interest in such 


cases, . 

The Lorp Cuter Justice thereupon asked him if had ever known a similar 
case—that is, the case of debts guaranteed and charged to a separate account 
against the guarantors. 





Overend, Gurney & Co.—Trial—Fourth Day. 27 


The witness replied that he had not. 

The Lorp Curer Justice then remarked that the evidence of usual practice, 
whatever it was worth, came to nothing, not being applicable to the case. 

This concluded the evidence of the witness. 

The Soricrror-GENERAL here announced that the annual balance-sheets of the 
old firm were now produced. 

The next witness was Mr. Francis Levein, secretary of the Stock-Exchange, 
who proved that, on the application of the new company for “settling’’ day, the 
committee received a copy of the prospectus, and a certificate of the number of 
shares allotted, and the amount deposited, and copies of the articles and memo- 
randum of association, and the deed of transfer of the business. 

A juror here desired to ask whether, if there was more than one deed, the com- 
mittee would expect it to be produced ? 

The witness said the committee would expect any dced to be produced which 
bore upon the truth of the prospectus, or was referred to in it. 

The Lorp Cuter Justice observed that he did not know whcther the witness 
was acquainted with the contents of the second deed in the case. 

The witness said he was not. He said the committee would expect any deed 
to be produced which related to the transfer of the business. 

The Soxricrror-Generat at this point begged an adjournment, on the ground 
that he was obliged to leave on account of public business. 

The Lorp Curer Justice inquired whether it was known how much longer 
the case would last. 

Mr. Kenzaty replied that he believed the case for the prosecution would close 
on the following day. 

The Court then adjourned. 


FOURTH DAY, 16th Dec., 1869. 
THE QUEEN V. GURNEY AND OTHERS. 


The counsel who appeared in the case were:—For the prosecution, Dr. 
Kenealy, Q.C., Mr. Macrae Moir, and Mr. Dawson Yelverton; for Mr. John 
Henry Gurney, Mr. Henry Edmund Gurney, and Mr. Robert Birkbeck, whose 
defence was conducted jointly, the counsel were the Solicitor-General (Sir J. D. 
Coleridge), Mr. Hawkins, Q.C., Mr. Serjeant Ballantine, and Mr. J. C. Mathew; 
for Mr. Henry Ford Barclay the counsel were Mr, Mellish, Q.C., Mr. Serjeant 
Parry, and Mr. Montagu Williams; for Mr. Harry George Gordon the counsel 
were Sir J. B. Karslake, Q.C., and Mr. Ledgard: and for Mr. William Rennie 
the counsel were Mr. Hardinge Giffard, Q.C., Mr. Poland, and Mr. Bruce 
Gardyne. 

It a stated yesterday that Messrs. Lewis ceased, before the trial, to be con- 
cerned for the prosecution. 

Before the proceedings began the Soticrror-GeneERat called the attention of 
the Lord Chief Justice to a letter from Mr. Howell (a witness examined yesterday) 
in the columns of a contemporary, complaining of his cross-examination, and com- 
menting upon it with reference to the case. The Solicitor-General warmly re- 
pudiated any supposed imputation upon him for the course he had taken in his 
cross-examination, and appealed not only to the Court, but to every one who had 
heard him, whether there had been anything unfair or which could excuse such 
an attack upon him. 

The Lorp Curer Justice said it was a gross contempt of Court; and he felt 
disposed to commit the witness for contempt of Court unless he apologised for it. 

The proceedings then commenced, and evidence for the prosecution continued. 

The first witness was Mr. Slater, who had been post secretary to the new 
company, that is, secretary as to the share business. He proved that on the 8th 
of August, 1865, at a meeting at which the principal defendants were present, it 
was resolved that certain resolutions be entered in a separate minute-book, 
reserved for the ordinary business of the company, unconnected with the allotment 
and registration of shares, and that an application having been received from the 
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Stock-Exchange, the secretary be requested to furnish the Stock-Exchange with 
the particulars required, and to obtain Mr. Jones’s assistance, if needfuli The 
witness then stated that he applied to Mr. Jones (the solicitor of the defendants) 
for his assistance to furnish him with such documents as the Stock-Exchange 
might require. 

The Soricrror-Generat and Sir J. Karstaxe here desired to see the letter 
from the Stock-Exchange. 

The witness could not produce it, but said it was a printed form, and his reply 
to it recapitulated it, and he sent what they had required. Witness received from 
Mr. Jones (the defendants’ solicitor) the certificate of incorporation, and the pro- 
spectus, &c., with a deed,—that is, the first deed as it is called, the original deed 
of covenants upon the transfer of the business,—and this he sent to the Stock- 
Exchange. Witness then read a minute of the 27th July, 1865, at a meeting at 
which the Messrs. Gurney and Mr. Rennie were present (for the occasion of allot- 
ment of shares) :—‘ Resolved,—That Mr. Jones, having reported that both the 
deeds were settled, the seal of the company be affixed to each of them, and that he 
be requested to retain them.”’ The allotment was completed, he said, on'the 28th 
of July. The witness went on to explain that he was secretary as to the allotment 
of shares, Mr. Boyce being secretary of the company. One or other of them 
always attended the board meetings. He remembered on several occasions being 
requested to withdraw, sometimes Mr. Boyce being desired to supply his place, and 
on other occasions he left the directors alone. 

In answer to the Lorp Cuter Justice, the witness said he retired when his 
proper business was ended and when Mr. Boyce’s began. He was not desired to 
withdraw except when his own proper business was finished, and the directors 
desired to consult together, and Mr. Boyce would be sent for. 

A minute of the 8th of August, 1865, was read, “ that the seal of the company 
was affixed to the deeds.” 

The allotment was completed before that time—on the 28th of July. The 
whole of the shares were taken, either by the public or the directors of the com- 
pany. The new directors took shares in these proportions :—Mr. Barclay, 1,000 ; 
Mr. Gibb, 1,000; Mr. Gordon, 200; Mr. Rennie, 200. The old firm took none 
upon the allotment, but, by the terms of the contract, they were to take 16,666 
(in payment of half of the consideration, 250,000/.) at 157. per share paid up. Of 
these they sold 8,300 shares, the proceeds of which—172,633/.—went to the cre- 
dit of the suspense and guarantee account. The members of the old firm took in 
these proportions :—Mr. S. Gurney, 4,666; Mr. H. Birkbeck, 2,000; Mr. H. 8. 
Gurney, 4,000; Mr. J. H. Gurney, 4,000, and Mr. R. Birkbeck, 2,000. 

In cross-examination by Sir J. Kanrsiaxe, the witness stated that from first to 
last he had been engaged in the share department of the business. He ceased to 
be connected with the company in February, 1866. At that time the 15/. per 
share had been paid, and his services were dispensed with as previously understood. 
It was stated in the prospectus that it was not intended to call up more, and his 
services, as he expected, were dispensed with. The allotment and registration of 
shares was his duty. On the 2nd August applications for 224,119 shares had been 
received, of which only about 83,000 could be allotted to the public. He had been 
exclusively occupied with the allotment of shares. He applied to the solicitor for 
the requisite documents, and received them. 

It was elicited by Mr. Metuisu, on behalf of Mr. Barclay—as to the execution 
of the deeds—that he, happening to be at the office, was merely told that there 
were two deeds to be executed, and he had simply executed them, without know- 
ing anything more about them. 
mc was elicited by Mr. Grrrarp, on the part of Mr. Rennie, that he desired to 
have more shares allotted to him. 

In re-examination, it was elicited by Dr. Kenzaty that the shares were then 
at a premium, and a good premium, but he could not say what. 

The Lorp Curer Justice.—Your minute of the 8th of August, 1865, is: — 
“ That the secretary havings ubmitted to the board the letter from the Stock- 
Exchange relative to the information required by the committee as to a settle- 
ment day for the shares of the company, the secretary be requested to furnish the 
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committee with the particulars required, and to obtain the assistance of the 
solicitor in doing it.”” Now, was that the only instruction you received ? 

Witness.—The only instruction. 

Were you told what documents or deeds you were to send ?—No, I was not. 

Were you told what documents or deeds you were to apply to the solicitor for ? 
—I was told to get such deeds or documents as I asiedl to meet the requisitions 
of the committee of the Stock-Exchange. 

Then as you received from the Stock-Exchange these requisitions, so you were 
instructed by the board to get the necessary documents to satisfy those require- 
ments P—I was. 

At this stage of the proceedings Dr. KeNEAxy said he had been asked to put in 
the proceedings in Chancery, and he had declined to do so until he had read them. 
He had now done so, and he was quite ready to put them in, reserving to himself 
the right of commenting upon them. 

The Soricrror-GENERAL said he could enter into no sort of implied understand- 
ing about the matter. He had commented upon the proceedings being withheld ; 
they were now to be put in, and that was all he could say about it, except that if 
they were put in he hoped that they would be read. 

It was arranged that they should be read later in the case. 

The Soricrror-GEeNERAL on his part put in the drafts of the deeds, a large 
bundle of papers about twelve inches thick. 

The next witness was Mr. Harding, the official liquidator of the company, who 
stated that when the company stopped its liabilities were £18,725,000. Asked as 
to the value of the assets, he said he could not now state ; they had not yet been 
accurately ascertained. 

Dr. Kenzaty.—Then the value must be taken at nothing. 

The Soricrror-GenERAL, amid much laughter, protested against this assump- 
tion. 

The Lorp Cu1zer Justice said some information on this head was necessary. 

The Soricrror-GENERAL.—Of course, the most solvent firm may owe vast sums, 
but their assets may be worth 20s. in the pound, and may equal the liabilities. 
Everything turns on the value of the assets. 

The witness said that he could state roughly that in October there was a defi- 
ciency of £3,000,000. He could state, if required, the difference between the 
amount of the liabilities on the one hand and the amount of the assets since 
realized, and the estimated value of the remainder on the other hand. 

Dr. Keneaty said, however, that this would not satisfy him. The company 
owed £18,000,000 ; what were the assets to meet these habilities? What was 
the position of the company when it stopped ? 

The witness said that in June, 1866, when the earliest report was made after 
the stoppage, he found it impossible to make an estimate of the value of the assets. 

Dr. Kenzaty.—Give me the probable value of the assets at the time of the 
sto e. 

The witness.—Probable value! That depends upon what may turn out to be 
the value. 

The Lorp Cuter Justice.—The amount of the liabilities to a great extent was 
uncertain, because it depended on the amount of contingent liabilities for bills, 
many of which might be met by other parties. Was not that so? 

The witness.—That was so, and it is just what I stated in my reports,—viz., 
that it was impossible to form any estimate of the ultimate amount of liabilities 
on the bills. 

Dr. Kenzaty.—Cannot you tell me the proximate or probable value of the 
assets to meet the liabilities of the company? Surely that is a simple question. 

The Lorp Curer Justice.—A very simple question to put, but a very difficult 
one to answer. The witness tells you that he could not at the time make any- 
thing like an estimate of liabilities and assets, and he can only give you the 
results of actual experience, which he is ready to give you, but that you 
reject. 

Dr. Kenzaty.—Surely at the time you were able to make your estimate f 

Witness pointed to a memorandum of his made at the time ;— 
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“No estimate having been made of the claims which may arise against the 
company as to bills re-discounted, the addition of the items would be useless; and 
would only lead to erroneous conclusions.” 

Being, however, pressed to make an addition of the items, he did so, and stated 
that they came to £4,220,000. 

Dr. Kenzaty.—That was the probable value of the assets ? 

The witness.—Oh dear no. (Laughter.) You see on all the bills there were 
the names of other parties who would be liable and might be responsible, and 
they were assets of some value, although at the time uncertain. There were 
about £8,000,000 contingent liabilities on bills re-discounted, but that was a very 
uncertain amount, for the reasons already stated. And there were bills not 
re-discounted, but on which advances were obtained. Then there were creditors 
holding securities to the amount of £6,285,000. You must make a total of 
liabilities and assets before you can arrive at the real result. 

Dr. Kenzaty pressed for some statement of the state of the company when it 
sto . 

Seu replied by reading a report he had made at the time, to the effect 
that there was a contingent liability on bills re-discounted and advances, &e., to 
the amount of £14,000,000, which, added to the amount of unsecured creditors, 
about £4,000,000, made £18,000,000. But, then, as the company had claims on 
all the bills against other parties, and all of them might have been paid, the 
whole of that amount of £14,000,000 was, in one view, assets, and might have 
turned out to be good assets for the whole amount. Against this uncertain 
amount of liabilities were assets to the amount of £5,000,000. The real position 
of affairs, therefore, could not be got at until the result of all those bills was 
known. Therefore he had reported :—“ That having regard to the large amount 
of the bills and the exceptional state of public affairs, no estimate could be 
relied upon.” That, the witness said, was the best estimate he could give at the 
time of the stoppage. 

The examination of the witness was then taken to other matters. He stated: 
that a sum of £1,275,000 had been advanced by the company to the old firm, 
but, on the other hand, the sum of £529,000 had been placed to the credit 
of the company on the “suspense and guarantee account,’ added to £172,000, 
the proceeds of the shares of the directors sold and carried to the credit of that 
account. The difference was to be added to the £4,000,000, the original amount 
of the suspense and guarantee account; and the deficiency at the time of the 
stoppage was £2,970,000. That sum represented the amount due from the old 
firm to the company at the time of the stoppage. Being asked the deficiency up 
to October last, he stated it at £2,168,000 ; but then, he said, if the estimated 
amount of unrealized assets was to be deducted, it would be reduced to 
£1,740,000. On the date of the stoppage the deficit was £2,970,000; on the 
3lst of October £2,168,000—that is the estimated amount of deficiency. The 
amount had been reduced in the meantime by credits, and the result was that 
diminution, and the reduced amount was subject to possible realization of assets. 
Being pressed as to a statement that the estimated deficiency in 1866 was above 
$4,000,000, he again explained that this was the estimated amount, taking all the 
dishonoured bills as being due from the old firm to the company, but then they 
might all have been paid by other parties to the bills. There were guarantees 
given by the old firm to the amount of about £1,000,000. These were contingent 
liabilities, and many of them had never matured. These formed no portion of 
the assets transferred to the company. They were liabilities, not assets; and 
they were contingent liabilities, some of which had been paid. As to one item 
of £150,000, ships had been taken as security which sold for £98,000. 

The examination of the witness was then taken to the subject of the balance- 
sheets of the old firm produced in court. These, he said, were schedules containing 
the balances in the ledgers, not profit and loss accounts: the profit and loss 
accounts were kept in other ledgers. Asked as to the last of these sheets, 
whether it gave a true view of the|state of the firm, the witness said the items 
were there, but of course not the value—the actual value of the items. They 
showed what was due from the firm on one side, and the sums due to them on the 
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other; but the value of the latter did not appear, as it would depend upon 
whether they were paid. The items were there. 

Dr. Kenzaty.—Then, on the face of the accounts, the firm would appear 
solvent ? 

Witness.— Yes. 

The Lorp Curer Justice observed that it appeared that the accounts had 
always been kept in the same way. Besides, it appeared that the parties who 
took shares never looked at the accounts at all. 

Dr. Kenzaty.—No doubt, they took them upon the faith of the prospectus ; 
they were credulous. 

It was then stated by the witness that the profit and loss account for July, 
1865, showed a balance of about £6,000 carried to the reserve fund. He believed 
that any allowances made for bad debts would be 'in the reserve fund. On the 
81st of December, 1864, there was an amount of £348,670 carried to the reserve 
fund. On the 31st of December, 1863, there was a balance of £30,584 carried 
out as profit. 

One of the jury desired to know whether annual balances of profit and loss had 
been struck. 

The witness replied that there were annual abstracts of the balances in the 
ledger. Up to 1860 it was done in one way; since then it had been done 
in another; but the result was the same in substance, as the profit and loss 
could be seen. In 1862 the balance of profit was £37,600, in 1861 £22,900, 
in 1860 £430,000. The witness explained that these amounts had not included 
the interest, which would have made the amounts much larger. After 1861 
there had been no division of profits, and the whole profit was carried to the 
reserve fund. How far, however, it was interest actually realized or received, he 
could not state without reference to the books. 

The Lorp Cuter Justice thereupon observed that it would be necessary for 
the witness to examine all the books before he could be in a position to give a 
statement of the real state of the affairs of the firm. 

The examination was then dropped for the present on that head. It was then 
directed to the state of the books of the firm, which he said were, so far as 
he could see, in a proper state—that is to say, they contained all that was ever 
put into them. 

The witness then proved that at the time of the stoppage the Messrs. Gurneys 
had no moneys in the hands of the new company. 

Evidence was then gone into as to the debts of the old firm constituting what 
are called the “ excepted accounts.’’ The first was the debt of £839,000 from the 
Atlantic Steamship Company. As to this the witness said he believed there was 
a mo’ of ships to the old firm. Then there was the item of £406,264 due 
from the East India and London Shipping Company; and Kelson and Tritton, 
nearly £300,000. The witness said there were bills of lading as securities to some 
amount. As to these he had in April, 1863, some conversation with Mr. Birkbeck 
and Mr. H. E. Gurney, Kelsons having failed in March. He was investigating 
their affairs, aud he asked those defendants as to the bills of lading. He asked as 
to the securities they had and the value. They gave him a list of the securities 
they held, and shortly afterwards he spoke to them again, and intimated that he 
had come to the conclusion that some of the bills of lading they held were not of 
any value, inasmuch as he believed the goods had been obtained by the ies— 
the debtors—upon duplicate bills of lading, which they had got hold of first. He 
did not believe the Messrs. Gurneys and Birkbeck knew the position in which 
they were as to these securities until he informed them, and then Mr. Birkbeck 
used strong language as to the debtors, and ‘seemed surprised. They desired him 
to ascertain the extent to which it had been done, and he did so, and informed 
them. He could not pledge his oath whether the bills of lading had been handed 
over to the new company. 

The Lorp Cuter Justice observed that they would be perfectly good as against 
Kelson and Tritton’s estate. Gurneys had been defeated in their claim on the 
goods, but the bills were as against the estate of their debtors. 

Cross-examined by the Soxicrror-Generat, the witness stated that Mr. Birk- 
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beck had threatened to have Kelson up at the Mansion House, but he had been 
advised it was of no use. There was no pretence so far as he knew for any 
insinuation that after Kelsons’ fraud was known Gurneys had gone on giving 
them assistance. There were the materials, for any one acquainted with the 
business, upon which to form a judgment with regard to it—that is, the books 
and documents, and the information obtainable from the defendants. There was 
no attempt to conceal or mislead. 

Dr. Keneaty said he had never imputed it. 

The Soricrror-GeneRat.—Indeed ; then I don’t know what we have been 
engaged in for a long time past. 

The witness went on to say that the business, so far as the money-dealing and 
bill-discounting were concerned, was very large, and on an average of years very 
profitable. 

The Soxicrror-GeNERAL.—Can you tell me from the books the amount turned 
over in the year? 

Witness.—I think I can. 

The Lorp Cuter Justice.—The amount of these transactions. As bills become 
due, if the transactions are sound, the money comes back again—say from month 
to month. You mean the total amount turned over in the year? 

Witness.—Yes; I have a statement of the “ turn over”’ for the year 1859-60. 

Dr. Kenzaty.—I object to this. 

The Lorp Cuier Justice.—Then you ought not to object. This is a criminal 
pan and no one can bly suppose that the witness would misrepresent. 


is position is far too high for such a supposition. 

The witness stated that for the year 1859-60 the amount of “ turn over” was 
£156,000,000, and he then read the following statement of the amounts annually 
turned over, in round numbers :— 

1859-1860 .. .. £156,000,000 | 1864 .. oe .. £198,000,000 
1860 ee .. 170,000,000 | 1865 (to ry: 4 31) .. 117,300,000 


1861 os «» 138,000,000 | 1865-1866 (July 1865, 
1862 ee -- 167,000,000 to May, 1866) .. 160,000,000 
1863 ee -» 177,000,000 


The last item was the business done by the new company. 

The witness stated that he did not believe that £180,000 or £190,000 a year 
would be at all an exaggerated estimate of the average annual amount of net 
profit. He had alsoa statement of the amount of bills discounted during the 
same period :— 

1859.. oe a -. £62,000,000 | 1863 F “ .- £66,370,000 
1000.. .. .. o 62,000,000} 1964 .. .. .. 76,084,000 
1861.. be an .. 63,645,000 | 1865 (to July 31) -. 41,388,000 
1862.. o. ra -. 64,314,000 | 1865-1866 (to May, 1866) 56,000,000 


The last item was the business of the new company during the nine months of 
its existence. The legitimate business of the company (the bill-broking and 
money-dealing) remained to a large extent the same as before. If that business 
alone had been continued, and could have been separated from the “ excepted 
accounts,” it might have been profitable. But the period of the existence of the 
company was very exceptional. Money was rising in value the whole of that 
period until it rose to 7 or 8 per cent. A large portion of such a business as this 
must be done by means of re-discounting, and if the rate of discount was rising, 
of course bills would be re-discounted at a higher rate than that at which they 
were discounted, and thus there would be a loss. On the 2nd of May, 
1866, the rate was 8 per cent., and in May, 1865, it was St per cent. The 
difference would represent the losses incurred on re-discount. e rate of money 
was steadily rising, during the whole period, from 4 to 8 per cent., and on the 
10th of May, 1866, the date of the stoppage, the rate was 8 per cent. The result 
was that the company was, with reference to re-discounting, in operation at a 
most unfortunate period. The witness went on to state that large amounts of 
property had been sold by the defendants (especially the Messrs. Gurney) for the 
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benefit of creditors. The total amount was about £561,000. He further stated 
that in the first four months of 1866, the last four months of the company’s exist- 
ence, there were withdrawals of deposits to the amount of nearly a million a 
month. The result was, that on the 10th of May, 1866, the company were 
£5,000,000 the worse as compared with the 3lst of August, 1865, the day they 
started. Of this £5,000,000 about £4,000,000 had gone during the last four 
months of the company's existence. Up to January, 1866, the business stood 
better, but at the date of the stoppage the difference was £5,000,000 the worse for 
the company. So early as January there were rumours that Gurneys were selling 
some of their property. The withdrawal of the deposits was in reality the with- 
drawal of so much cash. The money was in fact their stock-in-trade. The 
business was done with the money deposited. Their profit was upon the discount- 
ing—the difference between the rate they discounted at and the rate realized. 
The withdrawal, therefore, of these £5,00U,000 was in effect the withdrawal of so 
much available profitable capital. The witness then went on to state the amounts 
realized from the estates of the defendants for creditors. Up to the 3lst of 
October the sum realized from the sales of private estates (even during a period 
of great depression) was £718,000, and the whole were not yet realixd. The 
stoppage of Gurncys’ company, in fact, affected the value of propcity generally. 
The rest of the assets were estimated to produce between £60,000 and £70,000. 
It appeared from the books that Mr. J. H. Gurney paid into the account a con- 
siderable sum—£380,000 was mentioned, but he could not, without reference to 
the books, state the exact amount. The business premises fetched nearly 
£30,000, and no doubt would have realized far more a year or two before. Then as 
to the excepted accounts, the witness said that, though nominally put at £4,000,000, 
they were really estimated at only about £1,000,000, and they had realized 
already £530,000, and they expected to realize £150,000 more—total, £680,000. 
The securities had been realized at a great disadvantage, and during a period of 
exceptional depression. He should not in July, 1865, have thought that the estimate 
of £1,000,000 was excessive or unreasonable. And, with reference to the value 
of the goodwill, he did not think £500,000 too much, because, with the value of 
the excepted accounts and the private estates, he considered them solvent, and then 
the will would be worth half-a-million. There was the sum of £4,000,000, 
the gross deficiency, from which were to be deducted :— 


Estimated value of the excepted accoun ve .»  £1,000,000 
Amount of private accounts... = a ‘6 1,000,000 
Value of goodwill - oe oe i 500,000 
Proceeds of shares Ae ae st Je ie 250,000 


Toth... ** es oe) we TORO 
Leaving a balance of £1,250,000, against which he set the private estates of the 


rs. 
A juror here observed that he did not follow that. 
At this point the Court adjourned. 


FIFTH DAY, 17th Dee., 1869. 
THE QUEEN ?. GURNEY AND OTHERS. 


The counsel who appeared in the case were:—For the prosecution, Dr. 
Kenealy, Q.C., Mr. Macrae Moir, end Mr. Dawson Yelverton; for Mr. John 
Henry Gurney, Mr. Henry E¢mund Gurney, and Mr. Robert Birkbeck, whose 
defence was conducted jointly, the counsel were the Solicitor-General (Sir J. D. 
Coleridge), Mr. Hawkins, Q.C., Mr. Serjeant Ballantine, and Mr. J. C. Mathew ; 
for Mr. Henry Ford Barclay the counsel were Mr. Mellish, Q.C., Mr. Serjeant 
Parry, and Mr. Montagu Williams ; for Mr. Harry George Gordon the counsel 
were Sir J. B. Karslake, Q.C., and Mr. Ledgard; and for Mr. William Rennie 
the counsel were Mr. Hardinge Giffard, Q.C., Mr. Poland, and Mr. Bruce 
Gardyne. 

3 
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The examination of Mr. Harding (the official liquidator of the company) was 
continued by the Soriciror-GzNERAL. He produced a statement of the value of 
the assets of the firm of Gurneys at the time of the stoppage. It was a rough 
estimate in the handwriting of Mr. J. H. Gurney, found among the papers of the 
firm :— 

To the credit of Gurneys in the Norwich Bank .. £787,000 
Deducting withdrawn .. a Se oa 196,000 

591,000 
Value of the land ae a om oe ee 566,000 


It was here objected that this statement was only Mr. Gurney’s, and was not 
evidence as to the last item. 

The witness, however, stated that he thought the estimate not at all exagge- 

ted 


rated. 

The Lorp Cuer Justice here asked the witness whether he had been desired 
by the prosecution to inquire into the statement made by Mr. Rennie as to the 
value of the assets. If that statement were correct, then it was of the utmost 
importance in favour of the defendants. Had the witness been desired by the 
prosecution to investigate the truth of that statement ? 

The witness replied that he had not. He had offered to make any inquiries 
that were necessary. The witness stated that he thought the item last mentioned 
not unfair. He went on to state that there was an item—sundries, £613,000— 
and as the result of the inquiries he had made he believed it was not an exagge- 
rated estimate. It was such an estimate as he might have made at the time. 
Then there was an item—reversionary interest, £97,000. This estimate had 
turned out to be under the mark. There was one contingent interest alone of 
£30,000a year. Indeed £100,000 had been realised for reversionary interest, and 
all had not been realised. Then there was the value of the goodwill of the Nor- 
wich Bank, which had an income of £70,000 or £80,000 a year, the profit made. 
This was still to be dealt with, and he put the value at £300,000. This he. 
thought rather below the usual estimate (at five or six years’ purchase), for it 
was taken at four years’ purchase. It was stated, however, that the bank was 
sold in 1866, under an arrangement that it was not to be realised until 1870. 

Dr. Keneaty objected that the deed of sale should be produced. 

The Soricrror-GENERAL was quite willing that it should be. 

The witness proceeded. They made the total amount of the probable value of 
the assets £2,248,000 ; and this was irrespective of the estimated value of the 
questionable assets. ‘The amount of the excepted accounts in the suspense and 
guarantee account was £4,213,000. Deducting the partners’ balances, £1,053,000, 
there remained £3,160,000. From this, deducting the estimated value of the ex- 
cepted accounts—£1,000,000—there remained £2,160,000. From this, deducting 
the estimated value of the assets, there remained a surplus of £177,000, irrespec- 
tive of the value of the goodwill. 

‘ The result of the above evidence was placed before the jury in this tabulated 
orm :— 
ESTIMATES OF THE ASSETS OF THE OLD FIRM, JULY, 1865. 

Balances of Gurneys’, Norwich .. £787,000 

Less amount transferred = -. 196,719 
£590,281 

land... ae = - ee re 556,000 

Sundries . oe ‘ ee 613,000 

Reversions , a oe as ee 92,000 

Life interests .. , oe oa e 97,000 


1,948,281 
Estimated value of goodwill of Norwich Bank 300,000 
£2,248,281 


Carried forward ., + «+ £2,248,281 
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Brought forward “ . £2,248,281 
Suspense and guarantee account ns hs 4,213,896 
Reduced by partners’ balances = “s 1,053,715 


3,160,181 


Further reduced by estimated value of ‘excepted 
accounts ee ee v . 


1,082,000 


2,078,181 


Apparent surplus - oe on ee “4 a 170,100 
Goodwill of the business mA Bed ri ay nk 500,000 


£670,100 


The witness was then examined as to the profits or earnings of the business of 
the old firm for some years previously to and up to the time of the transfer. He 
explained that they carried for some years the earnings by interest to a reserve 
fund, against which sums were written off. The object of this, he said, was to show 
the earnings of the business, without deductions for bad debts. In 1864 the actual 
earnings were £79,000, and in that year against the reserved fund, the accumu- 
lated profits of some years, they wrote off £484,000. In 1861 the amount of 
balance of interest was £293,444, less rebate on bills not due, £238,759, to which, 
adding the balance of commission, £22,910, the amount of £261,670. In 1862 the 
amount (made up in the same way) of £189,773 was carried to reserve account. In 
1863 the amount was £549,734, less interest in suspense brought forward, £491,871, 
leaving £57,863, and, adding the commission, £12,952, the amount came to £70,815. 
In 1864 the amount received was carried out as £79,285, and the total amount was 
made for the four years £601,545. Then for the year 1865, up to the time of 
transfer, the amount was brought out £32,907, which, being added to the last- 
mentioned sum, came to £634,452, and this the witness stated as the total amount 
of the earnings for the four years and a half before the time of the transfer. The 
witness was then examined as to the excepted accounts, and first as to the item 
due from the Atlantic Steamship Company, for which ships were taken. He was 
asked as to the value of the vessels; but he could not state more than that the 
price at which they were sold, £90,000, was very low in consequence of the 
depression of trade and the depreciation in value of all steam-vessels at the time. 
They were built for a peculiar purpose, for the passage from Galway to America, 
under what was called the Galway contract. Then, as to the East India Shipping 
Company, seven steamers of that company were taken under an agreement with 
Gurney for £175,000; they were sold for £126,500, but the cash received was 
£97,000. As to the railway securities, those which had been realized had been 
sold at a period of great depreciation, and most of them for that reason had been 
reserved. The amount was £230,000—that is the nominal amount. In conclusion, 
the witness being asked whether he had any kind of connexion with the Gurneys, 
said that he had not, and at the time of his appointment as liquidator he did not 
even know them by sight. 

In answer to Mr. Metuisu, the witness stated that Mr. Barclay had continued 
4 ag his shares to the time of the stoppage, and had paid all the calls upon 

em. 
an answer to Mr. Lepcarp, the witness made a similar statement as to Mr. 

on. 

It was elicited by Mr. Girrarp, on behalf of Mr. Rennie, that he had made a 
statement at the Mansion-house, and that the witness had not, on the part of the 
prosecution, been desired to inquire into the truth of it. 

In re-examination by Dr. Krnzaty, the witness stated that he had received 
£5,000 from Gurneys, in 1865, for his services in the liquidation of the affairs of 
the steam companies, of which Gurncys were the chief creditors, under an ar- 
rangement made with the sanction of the Vice-Chancellor. The witness entered 
into an explanation upon this subject, the effect of which was that the sum re- 
ceived was only fair payment for his services. He was asked whether the 
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Gurneys had supported his appointment as liquidator, and he said he did not know, 
but he believed they had not opposed it. He was asked whether he would not 
derive a considerable amount of emolument from the liquidation, and he said he 
hoped so, but it would be under the sanction of the Vice-Chancellor. It was 
elicited further that the witness had not given the attorney for the prosecution 
the statements he had made to-day as to the position of the firm. 

Dr. Kenegaty here suggested that evidence might be given by the defendants 
as to the truth of Mr. Rennie’s statement. 

Mr. Girrarp said he should think it would be for the prosecution to give 
evidence of the untruth of that statement. 

The Lorp Cuier Justice said he thought it of great importance. Mr. Rennie 
professed to have asked for and received from the old firm a statement of their 
affairs, and if he had honestly relied upon it, then, assuming it to have been in- 
correct, he was himself misled. 

Dr. Keneaty here asked the witness whether, on the 3lst of July, 1863, the 
old firm were solvent ? 

The Lorp Cuizr Justick understood the witness to have already stated that 
they were not solvent. 

The witness assented. 

Dr. Kengaty asked what was the amount they could have paid, all their 
assets being realised ? 

The witness said this of course depended on their liabilities and assets. Now 
they owed £5,400,000 to depositors and creditors—probably £4,000,000 to depo- 
sitors. 

The Lorp Cuter Justice.—They cannot possibly have owed more than the 
£15,000,000, against which there were assets to that amount, less the £4,000,000 
excepted accounts, reduced to £3,000,000. 

The witness assented, and, after some consideration, said he thought they could 
not have paid more than 10s. in the pound. 

The witness was then examined as to the £7,000,000 of bills re-discounted, on 
which the firm had incurred a contingent liability. Of these there were 
£2,000,000 re-discounted at the Norwich Bank, of which £1,700,000 had been 
paid in cash, and £224,000 by way of renewals. He was then asked as to the 
amount of withdrawals, as to which he said that from December to April the 
amount withdrawn on single deposits, loans on security, and country deposits was 
£1,400,000. The remainder of the £5,000,000 withdrawn was during the last ten 
days, from the 30th of April to the 10th of May, the date of the stoppage. 

The Lorp Cuter Justice said the impression conveyed by the statements was 
that the withdrawals had commenced at the beginning of the year, not that the 
mass of the deposits were withdrawn within the last ten days. The witness 
ought to have been more fully examined into this matter on the part of the pro- 
secution, instead of its being reserved for re-examination, in order that the defend- 
ants’ counsel might have pointed their cross-examination more distinctly to it. 

Dr. Kenzaty explained that he had not had time to read through the volu- 
minous papers in the case. 

The Soxicrror-Generat said he was instructed, upon statements carefully 
taken from all the books, that the evidence as given yesterday on the point was 
perfectly correct. 

The re-examination was then resumed as to the amount withdrawn within the 
last-ten days of the existence of the company, which he stated at £1,108,274. 

Dr. Kenzaty.—Well, that makes altogether only about £2,500,000. How 
could there have been four millions withdrawn within the last four months, as 
stated yesterday ? 

The witness stated that he had been examined yesterday as to one set of 
books, and to-day as to another. 

Dr. Kenzaty.—Well, can you explain how there should be such a discrepancy 
between the results in two sets of books ? 

The witness said he could not at that moment say. 


Dr. Kenzaty said he had put his questions upon the general ledger, which he 
presumed must be correct. 
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The Soricrrok-GENERAL said he had examined on a book called the “ abstract 
a 5 taken from all the ledgers of the firm. 

. Kenzaty (to the witness).—Was not the real cause of the stoppage the 
inability to realize the excepted accounts on the suspense and guarantee account ? 

The witness.—No doubt if they had realized the amount thus locked up the 
stoppage could not have occurred. 

e Lorp Cuter Justice.—But it is obvious that the real cause was the run 
upon the house, and the deficiency of assets to meet it ? 

The witness said that was so, no doubt. 

Dr. Kenzaty elicited that for ten days before the stoppage the house ceased to 
discount, aan asked whether that would not have operated to conduce to tho 
stop 

itness said it probably would. 

At this point the court adjourned, and on the examination being resumed the 
witness said he could explain the discrepancy between his statements to-day and 
yesterday. The learned counsel had not dealt with the general ledger. On the 
13th of January, 1866, and the 13th of April the difference was £4,752,000. The 
amount at the first date was £14,191,000, and on the second £9,439,000, the 
difference being £4,752,000. Upon this he was challenged to show in the general 
ledger any other items or heads of moneys drawn out than those already above 
referred to—single deposits, loans or securities, and country banks—and he said 
there were several other heads of items. There were a number of personal 
accounts not included in those on which he had been examined to-day. There 
were 500 accounts with the house not perhaps included in single deposits. 

Dr. Kenzaty then proposed to examine as to alleged withdrawals of deposits 
by some of the defendants. 

The Sorrcrror-GeneRkat and Mr. Me.uisx objected that such evidence was 
entirely irrelevant to the present charge, which was one of fraudulent transfer 
of the business. 

The Lorp Cuter Justice said he would not go so far as to say that such 
evidence would be strictly inadmissible, but he did not think that the jury would 
be likely to attach any great importance to it, because, as everyone would na- 
turally, on an impending catastrophe, withdraw his deposits, this did not show 
‘that at the time of the transfer, nine months before, the parties knew the business 
to be worthless. 

Dr. Kenzaty thereupon acquiesced, and withdrew the evidence. 

The Soutcrror-GEeNnERaL desired that the witness should have his attention 
drawn to his statement that there was no discounting within the last ten days of 
the company’s existence. 

The witness, upon reference to the books, found that, so far from that being the 
case, there were discounts to the amount of above a million. 

The examination was then taken again to the excepted accounts, and the 
witness was asked as to the debt of Koch—of £243,000—whether it was a real 
debt or not. 

The Sortcrror-GenERat objected that either the witness must confine himself 
to the books, or state of his own knowledge any facts to show that the debt was 
not real. 

Dr. KEnzALY pro to show that the debt never existed. 

The Lorp Cuter Justice said that would come to fraud, and such a case should 
have been suggested in examination in chief. 

Dr. Kenzaty desired to ask if there was anything in the books to show that 
— was not real? Did not the books show that Koch was an agent for the 

8? 

Ths Senivesen-Guvasian said this had never been suggested yesterday in 
the examination in chief, when it was only put that the real value of the debt 
was far less than the nominal amount. 

The Lorp Cuter Justice said it certainly should have been so. 

Dr. KenzALy, in consequence of this intimation, said he would be content with 
Koch’s evidence. 

At the close of the witness’s protracted examination, 
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The Lorp Cuter Justice desired to ask him whether, if the deficiency on tho 
sum of £4,000,000 on the excepted accounts had been met by fresh capital (partly 
met as it was by the funds of the firm), and if the crisis had not occurred in 
May, 1866, the business would still have been profitable ? 

The witness said he was of that opinion, and he would state that he had 
extracted from the books the results of the business for the three years p 
1861, where his evidence stopped yesterday. In 1860 the turn-over was 
£171, 000,000; the amount of bills discounted, £62 ,000,000; the amount of 
deposits, £11, 800,000; the profit divided, £266, 000; and the sum carried to 
the reserve fund, £127, 000. In 1869 the turn-over was £156,000,000 ; the 
amount of bills discounted, £63,000,000; the amount of de posits, £14, 000, ,000 ; 
the amount of profit, £360,000 ; ‘and ‘the amount carried to reserve fund, £82,000. 
In 1858 the amount of bills discounted was £62,000,000 ; the amount of deposits 
was £16,000,000; the amount of profit, £75,000; and the amount carried to 
reserve fund, £53,000. He thus found that for these three years the amount of 
the business was very considerable. 

The Lorp Cuter Justice.—Was there anything in the books to lead you to 
think that if the business were conducted as a Dill-discounting, money -dealing 
business ought to be conducted—without any of its funds being cguliol to pur- 
poses foreign to such business—was there anything to prevent the business from 
being conducted as prosperously and satisfactorily as it had ‘been before ? 

Witness.—I think not. 

The Lorp Cuter Justice.—Such is your opinion from the result of your 
examination ? 

Witness.—It is. I have given the matter a great deal of consideration, 
and I am of opinion that if. the firm had not formed themselves into a company 
they might have been in existence at the present time. For I do not think that 
their position was worse at the time of the transfer than it had been in 1864. 

Evidence was then given of certain documents relied upon by the prosecution, 
the first of which was the draft of the prospectus. It contained some corrections 
and pencil marks in the handwriting of one of the Messrs. Gurney, and in its 
original shape its terms were as follows :— 

“ An offer having been made to and accepted by —— for the purchase and 
transfer of their business to a joint stock company (limited), the proposed arrange- 
ment has been completed on terms which cannot fail to yield a satisfactory return 
to the shareholders. 

“Three of the present partners of have agreed to become directors of the 
new company, thus securing, in addition to their valuable administrative services, 
the continuance of the peculiar and most important family connexion which thé 
firm have so long enjoyed. 

“The company have been fortunate enough to secure the services of the well- 
trained and experienced staff of ——, as well as the possession of the commodious 
and. admirably-situate premises in ——. 

“The interest of —— will cease on the 30th of June, and that of the company 
will -commence from and after the Ist of July. 

“ All the existing liabilities of which may be taken over by the company 
will be most amply and satisfactorily guaranteed. 

“Thus the company will have the advantage of at once entering on a large and 
profitable business. 

“There will be no promotion money paid directly or indirectly, while the pre- 
liminary expenses will be limited to the ordinary professional charges. 

“The directors, in introducing this most important company to the public, deem 
it unnecessary to point out its great advantages as an investment. Of this no 
surer evidence could be adduced than the name and character of the existing 
business, its extent, and its returns ; while the new board venture to express a 
belief that, owing to the daily increasing commercial business of this country, their 
own augmented resources, their extended connexion, and their large administrative 
power, they. will be enabled to maintain, if not considerably to increase, the 
profits so long earned by ——. . 

e Something might be introduced. as to: the pecuniary interest taken in ‘the 
ncw eompany by the partners of ——. 
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“ Allusion also might be made to the fact of the immediate enjoyment of a 
large and profitable business.”’ 

The original draft said that all the existing liabilities which might be taken over 
by the company would be most “amply and satisfactorily guaranteed.” ‘These 
words were, however, struck out, and the following substituted—“ under a 
guarantee of the vendors.” 

Then proof was given of the following letters written about the time the com- 
pany started. At the time that the prospectus was drawn Mr. Daniel Gurney 
addressed the following letter to his nephew, Mr. J. H. Gurney, one of the 
present defendants :— 


“My dear J. H..—You appear to have done quite the right thing in negativing 
the proposal of continuing O., G., and Co.’s business, and I trust there will be no 
sidewind attempt to frustrate negotiations with the National Discount Company ; 
and I think, if the result is successful, we shall all rejoice. I regret very much 
that you think you have overrated the excess, and I trust that when you go accu- 
rately into the figures it will not turn out to be the case. I should hope the 
termination of the American war might lead to greater ease in selling the ships. 
q “ T am, your affectionate uncle, 
“D. Guryey.” 


That letter was endorsed by the receiver of it, Mr. J. H. Gurney, “25 May, 
1865. D. G. as to estimate of surplus.” On the 24th of June in the same year, 
Mr. Daniel Gurney sent his nephew the following letter :— 


“North Runcton, June 24, 1865. 

“ My dear J. H.,—Your two letters of the 23rd I received this morning. I am 
sincerely pleased that everything is in good train for the formation of the new 
company, and I trust all will go well in starting it, and that you may find 
a fourth desirable director. Your account of Mr. Gibb is very satisfactory. I 
suppose no Baring could be obtained, and a person like Trowbridge, of high 
character, but without commercial knowledge, would not do; but I mention this, 
merely as it occurs to me, partly from Sir John Hay being in the Millwall 
Company. But I certainly feel a very great objection to our joint and several 
guarantee for the deficiency of the new company, both because it places our 
marriage settlement bonds on a pari passu level with the fresh bond, and also 
abstracts our private assets from our Norfolk creditors, or rather places them 
after the requirements of the liquidationfund. I doubt whether the first of these 
results is justifiable. I think it might be proposed to the independent directors 
that, at all events, our marriage settlement bonds ought to precede that now to be 
given. I should be sorry to trammel the negotiations in any way, but I doubt 
whether this proposed several security is quite honourable to the families into 
which my children have married. Perhaps you can make an effort on this point, 
but I feel that the case is urgent, and I must leave it in your hands. I think it 
likely the elections will oblige us to put off the settlements until the beginning of 
August, but we shall sec as to that soon. H. Birkbeck says 8. Foster may not 
come to the Nov. sctt. I am afraid by that he is ill. 

“T am, your affectionate uncle, 
“D. Gurvey. 


“Ts there a condition that we must not sell our shares of the new company 
under a certain time? I am kindly sensible of your great kindness as ‘to what 
you say respecting your being willing to make a sacrifice in my favour when it 
comes to the appropriation of losses.’’ 

A third letter ran as follows :— 

“North Runcton, July 4, 1865. 

“My dear J. H.,—I have looked over my marriage settlement, which is very 
much as [ supposed. The old trustees were your father and Canon Wodehouse, 
and the present ones, made in 1848, are Francis Joseph Cresswell and Charles 
Wodehouse, of Bury. The amount of £20,000 was to be invested in mortgage 
on Government Stocks, and £12,000 was on mortgage at Hunstanton, and £8,000 
remained in my hands, a bond of Samucl Gurney and Samuel Hoare being given 
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for it; both of these are now paid off, and the money entirely in my hands. It is 
a very awkward case, and I cannot think I ought to place the amount on the 
same level of security as my bond to O., G., and Co. , 

“In short, I feel very uneasy about this and the marriage settlements of my 
daughters and sons, especially the former. I acceded to your kind proposal of 
giving security, but you must bear in mind that in the case of a real catastrophe 
all my family and myself would be in total destitution or almost so, and I do not 
see how these settlements would be protected. I hope Charles will come to- 
morrow, but I cannot help thinking the independent directors of the new company 
would allow our present private debts to _ the bonds about to be given, and 
as respects young Charles Wodehouse and Frank Cresswell, they would be almost, 
if not quite, ruined. 

“Whenever I have the opportunity I should wish to invest Rachel’s, Louisa’s, 
and Margaret’s marriage settlements, together £25,000 (Rachel has £5,000 in- 
vested already), and my own if possible. 

“TI am very sorry to trouble you with all this detail, but cannot very well 
avoid doing so. 

“ Your affectionate uncle, “D. Gurney.” 


Endorsed—“ June, 1865. D. G. to J. H. G. as to D. G.’s family settlements, and 
J. H. G.’s guarantee for a portion thereof under certain contingencies.” 

Upon these letters being read, 

The Lorp Cuter Justice observed that as he understood, notwithstanding the 
repugnance Messrs. Gurney had felt to the disturbance of their marriage settle- 
ments, yet, in point of fact, they had afterwards consented to the settlements 
being postponed to their obligations to the new company. 

The Soricrror-GENBRAL said that was so. 

The deeds as to the Norwich Bank were put in. 

Then some letters from Mr. H. E. Gurney to proposed shareholders were read, 
in one of which he wrote :— 

“ Any loss made by the Millwall Company belongs to the old firm, and till 
Pinto and Co. let us in we had not made a single bad debt.’’ 

A letter from Mr. R. Birkbeck was proved to the same effect. 

Then on February 23, 1866, Mr. Birkbeck wrote in the following terms to 
Mr. William Peek :— 

“ Shortly after I saw you last December we considered the question of pub- 
lishing a statement, but we found that by the articles of association this could 
not be done, except at a general meeting of the shareholders. 

“ By the 29th clause of the articles it is directed ‘that the first general meeting 
shall be held at such time not being more than 12 months nor less than 10 months 
from the incorporation of the company ’—viz., between the 14th of May and the 
14th of July. 

.“This has been the sdlé reason for no report or balance-sheet having been 
published. 

“No one can have been more annoyed at the rumours relative to the company 
than we have been. 

T can only assure you that the company have not lost anything, and that the 
businéss is going on as satisfactorily as we could desire. We quite agree with 
you in the necessity of great caution in the American trade.” 

Then, on the 14th of April, Mr. Birkbeck addressed the following letter to Mr. 
William Peek :— 

“ My dear Sir, —I can assure you that there is not the slightest ground for the 
report which you mention, that any of the directors, or any of us, have been sell- 
ing a single share since I wrote to you in February. Except, as noticed in The 
Times of to-day, by frauds of Pinto, Perez, and Co., the company have not made 
a single bad debt. I still believe that when July comes-you will be perfectly 
satisfied with the accounts.” 

The drafts of the deed were here called for from Mr. Jones, the solicitor of the 
— and in particular Mr, Braithwaite’s drafts of the first and second 
Ceeds. 
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Documents were accordingly produced as being such drafts. They were not 
perfect, some of the sheets having (it was explained) been probably taken out and 
incorporated in other drafts. But the draft of the second deed was signed by 
Mr. Braithwaite. Then the drafts settled by Mr. Foulkes were produced. 

The Lorp Cuter Justice, looking at the draft of the second deed, originally 
drawn by Mr. Braithwaite on behalf of the old firm, and settled by Mr. Foulkes 
on behalf of the vendees—the new company—observed that it was evident Mr. 
Foulkes had exercised a very strict scrutiny into its provisions, for every clause 
was altered. 

The witness said every clause was re-drafted, so that scarcely a sentence of 
the original draft remained. 

The Lorp Cuizr Justice desired to ask the witness one or two questions. Tho 
prospectus stated that the deed—the original deed of transfer—was to be seen at 
his office. How many persons had been to see it? . 

Witness stated about 30 or 40. 

The Lorp Cuter Justice.—There was a resolution by which the secretary was 
directed to apply to you for the documents required to satisfy the Stock-Exchange. 
Had you any directions or any suggestions from the directors as to what docu- 
ments you should send or as to what you should withhold ? 

Witness.--None whatever. 

The Lorp Cu1er Justice.—Directly or indirectly ? 

Witness.—Neither directly nor indirectly. 

The Lorp Cuter Justice.—From any one ? 

Witness.—From no one. 

The Lorp Cuter Justice.—Then, in giving Mr. Slater the documents you did 
give him, you acted entirely on your own responsibility ? 

Witness.—Entirely. 

Mr. Turquand, joint liquidator with Mr. Harding of the company, was then 
called, aud examined as to some of the items of the “excepted accounts.” The 
Oriental Steam Company, he said, carried on by Stefanos Xenos, had advances 
from Gurneys, the deficiency on which came to £140,000. Ships were taken by 
the Gurneys, and Xenos was (witness had heard) released from any further 
yer The ships were afterwards used by another company—the Black Sea 

mpany. 

The Cuter Justice here observed that if there was a release it could 
only be by a deed, which ought to be produced, for it might be that it could fully 
account for the item ; and as the prosecution did not produce the deed, and went 
about to prove it by mere conversation, at least let the accounts of these conver- 
sations be carefully given. 

The witness said he could hardly speak with precision after the lapse of these 

ears, but he believed Mr. Birkbeck had stated that the debt was released. He 
heard, also, that Gurneys had traded with the ships under the name of the 
Black Sea Company. He believed the ships were sold between July, 1864, and 
July, 1865, and the result was a loss of £38,000. The Millwall Iron Works were 
debtors for £510,000 at the time of the transfer, and it was increased to £560,000 
after the transfer. There had been nothing realised upon the debt. The equity 
of redemption had been made over to the Norwich Bank. 

The Lorp Curer Justice here again observed that the deeds ought to be 
produced, in order to show what the transaction really was. 

Dr. Kenzaty.—At all events, nothing has been realised. 

The Soricrror-GENERAL.—Do not say that. It appears by the deed put in as 
to the Norwich Bank that assets to the amount of £62,000 were ised. 

The.witness was then examined as to the Atlantic Steam Company’s debt of 
£813,000, and stated that a small sum was realised. As to the East India Steam 
Company’s debt, there were the seven ships and nothing else. They were mort- 
gaged for £150,000. The company took up the mortgage. They realised £98,000. 

cross-examination by the Soxicrror-GENERAL the witness said the securities 
realised resulted in a great loss, owing to the unfortunate circumstances under 
which the realisation was effected. The failure of Pinto, Perez, and Co. and 
another large firm just before the stoppage had a bad effect. The effect was to 
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throw back a great deal of paper upon Gurneys’ company, and so helped to pro- 
duce the catastrophe. : 

The Lorp Cuter Justice—Complaint has been made that the company in- 
creased the amount (in some instances) of the debts due on the excepted accounts. 
Everything, however, must depend upon the circumstances under which those 
further advances were made. Can you inform us of those circumstances ? 

The witness said he could not. 

The Lorp Cuter Justice.—Looking at the matter as it appeared at the time of 
the transfer, do you think that the estimate of a million as the value of these ex- 
cepted accounts was at all excessive or unreasonable ? 

‘The witness—No, I do not. I have given the matter a great deal of considera- 
tion, and such is my opinion. Looking at the circumstances as they appeared at 
the time, I do not think the estimate excessive. 

A discussion here arose as to putting in the proceedings in Chancery, which are 
of enormous length. 

Dr. Kengaty proposed to put in the affidavits of the defendants. 

The Loxp Cuter Justice observed that, strictly speaking, they could only be 
evidence against the defendants; but these being put in, they would, of course, 
have the benefit of any statements which were made in their favour, and he 
understood that they had been tendered, not to make out a case against the defend- 
ants, but as an act of justice to them. 

Dr. Keneaty, however, intimated that he should claim to use them against the 
defendants. 

The Lorp Curer Justice observed that this was a very different matter. 

The Soricrror-GeNnERAL.—Therefore it was that I hesitated to accept any offer, 
and left the prosecution to take their own course. 

The Lorp Curer Justice.—I think you were justified in suspecting the offer. 
“ Latet anguis in herbd.”’ (A laugh.) 

The Soxiciror-GeneraL submitted that if auy part of the proceedings were 
put in, the whole should be put in, and especially the answers of the defendants. 
Sir J. Karsiaxe and Mr. Metisu made a similar claim. ‘ 

The Lorp Cuter Justice quite concurred in this view. 

Dr. Kenzaty said he did not propose to put in their answers. 

The Soricrror-GeneERAL, Sir J. Karsuake, and Mr. Me.uisu then objected to 
a reception of part of the evidence, and 

The Lorp Cuter Justice said he must exclude the evidence unless the whole of 
the proceedings were put in. 

This contest being over, 

Mr. Koch, whose name was on the list of the “ excepted accounts” as debtor 
to Gurneys to the amount of £243,000, was then called to prove (apparently) that 
the debt was fictitious, as it had been put for the prosecution ; but it will be seen 
he explained that the money was due from other parties, and his name was only 
used as the agent. He stated that he did not owe the Gurneys that sum or any 
other. He had, he said, been made aware to-day for the first time that the 
amount had reference to certain railways. He kept the accounts in the name of 
the railway companies. They (Gurneys) appeared to have kept separate accounts 
in his name. He was then agent for the management of the transaction. No 
claim had been made by Gurneys upon him in respect of the amount. Gordon, 
a railway contractor, had the money, and failed in 1863. He had tomake Gordon 
advances of money against shares in various railways, and he had a commission 
from Gordon upon the advances. After Gordon’s failure witness had a conversa- 
tion with one of the defendants, stating that they would have to take one or two 
railways and realise the shares against the outlay. He was Gurneys’ agent, and 
not their debtor, in the matter. 

In cross-examination the witness stated that it was a mere matter of bookkeep- 
ing; that the Gurneys kept the accounts (for convenience) in his name, and 
naturally enough when they made out the account they put his name in as it 
appeared on the books. Being referred to the books, the witness found his name 
entered with “initials’’ of the names of the various railway companies along 
with it, which he said would indicate to any one that there was something to 
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connect them. Gurneys, he said, undertook to make two railways through him, 
by Gordon, the contractor, and for convenience kept the accounts in his name, 
instead of the various railway companies. He added that he held shares for 
Gurneys as securities, and some of them were valuable; indeed, he believed the 
securities would be sufficient almost to cover the amount. 

This closed the case for the prosecution. 

The Lorp Cuter Justice asked if evidence was to be called for the defence. 

The Soricrror-GeNnERAL said he believed not. 

Mr. Me.uisu said he desired to submit that there was no evidence as against 
Mr. Barclay. 

Sir J. Karslake and: Mr. Giffard are also to submit that there is no case as 
against their respective clients, Mr. Gordon and Mr. Rennie, the two other of the 
new directors. 

The Lorp Cuter Justice said the case had better be,adjourned at this point. 

The Court accordingly adjourned. 


SIXTH DAY, 18th Dec., 1869. 


THE QUEEN ?. GURNEY AND OTHERS. 


The counsel who appeared in the case were :—For the prosecution, Dr. Kenealy, 
Q.C., Mr. Macrae Moir, and Mr. Dawson Yelverton; for Mr. John Henry 
Gurney, Mr. Henry Edmund Gurney, and Mr. Robert Birkbeck, whose defence 
was conducted jointly, the counsel were the Solicitor-General (Sir J. D. Cole- 
ridge), Mr. Hawkins, Q.C., Mr. Serjeant Ballantine, and Mr. J. C. Mathew ; for 
Mr. Henry Ford Barclay, the counsel were Mr. Mellish, Q.C., Mr. Serjeant Parry, 
and Mr. Montagu Williams; for Mr. Harry George Gordon the counsel were 
Sir J. B. Karslake, Q.C., and Mr. Ledgard; and for Mr. William Rennie, the 
counsel were Mr. Hardinge Giffard, Q.C., Mr. Poland, and Mr. Bruce Gardyne. 

Mr. Harding, the official liquidator, was recalled, and gave some additional 
evidence. He had been desired by the Lord Chief Justice to prepare a statement 
from the books of the business and profits of the old firm for a period of ten 
years, and he now produced that statement :— 


SraTeMENT OF Prorits or THE OLD Firm. 





Amount of 









Amount of Amount carried 

Profits. Dividend. to reserve. 
1851 os ae £156,706 o4 £120,000 de £37,415 
1852 = Bet 186,386 ‘a 180,000 = 6,386 
1853 5% me 212,977 ai — a _ 
1854 se ee 153,500 7 80,000 os 73,500 
1855 sale das car 155,256 ja 132,000 ae 23,256 
1856 a ling ee “a 140,000 wd 8,617 
1857 6 ot 144,460 ie oa .. 144,460 
1858 is od 293,628 és 240,000 o's 53,626 
1859 i ore 442,074 ne 360,000 +e 82,074 
1860 an er 343,373 ran 216,000 be 127,373 











Total £2,236,982 


£1,468,000 £556,711 
The witness stated that the average annual amount of profit was £240,000, and 
the average amount of profit divided was £146,000. He explained that in the 
year 1858 occurred the great loss through the failure of the firm of Davidson 
and Tudor, and through some fraudulent metal warrants. The year 1857 also 
was the year of the great panic. 

One of the jury said it would be very important to distinguish between the 
profits of the regular business of hiieseeahens and money-dealers, and the 
illegitimate business which had caused losses. 

The Lorp Cuter Justice observed that for this very reason he had desired 
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these accounts to be made up from a period anterior to the commencement of 
those losses. 

The witness then entered into some explanations as to the supposed discre- 

cy between his statements as to the withdrawal of deposits from the company 
Same the last few months of its existence. He originally stated that 
deposits to the amount of four millions had been withdrawn, and when re- 
examined by Dr. Kenvaly upon different data it appeared there were only 2} 
millions withdrawn. But this, he explained, was owing to his having been 
examined as to a different period, and from data not including all the accounts in 
the ledger. In the first place, he was examined only from the 31st of December, 
1865, whereas on the 13th of January, the date from which he had started, there 
were two millions more in the hands of the company than on the 31st of Decem- 
ber. In the next place the data put to him did not include all the accounts in 
the ledger, but only three heads—single deposits, loans, and country banks— 
whereas there were, perhaps, 500 accounts in the ledger of persons who had 
deposited money with the company at interest, and these accounts had all declined 
through withdrawals, and the aggregate of these withdrawals would amply make 
up the four millions he had originally stated. The witness pointed out many of 
these accounts between the dates of the 3lst of December, 1865, and the 10th of 
May, 1866, the date of the stoppage, in order to illustrate his statement. As to 
the general result he was asked whether the amount withdrawn between the 13th 
of January and the 13th of April, 1866, was not £3,530,000, and between the 
13th of April and the 10th of May £1,108,000. He said he had not actually 
verified this, as it would require him to add up all the personal accounts he had 
alluded to; he had only given three instances of them. Being asked as to a 
book called the “ abstract ledger,” he said it had been prepared for the informa- 
tion of the directors, and laid before them week by week. 

This book clearly showed a withdrawal of four millions, and 

The Souicrror-GENERAL submitted that the prosecution having examined as to 
the books had made them evidence. 

Mr. Me.uisu added that, it being the book laid before the directors week . by 
week, and relied on by them, it was more important than any other, as it was the 
book which had operated upon their minds. 

Mr. Grrraxp also observed that the official liquidator who had produced the 

_ book had stated that it was one of the books of the company. The witness also 
added that he had no reason to doubt its correctness. 

The Lorp Cuter Justice said the book was produced by the official liquidator 
as one of the books of the company, and it was one of those he had always used ; 
and it was produced by him in order to show the state of the company’s affairs. 
That being so it was made evidence, and could not now be rejected merely because 
it was suggested that it did not agree with some statements drawn from the 
general ledger, which statements (the official liquidator stated) did not include 
all the accounts. 

The Norwich Bank deed was then read. It was dated April, 1866. It declared 
that the capital was £635,000, contributed thus by the partners :—£150,000 by 
Mr. Barclay, £100,000 by Mr. S. G. Buxton, £100,000 by Mr. F. Buxton, £280,000 
by Mr. G. Birkbeck. 

This closed the case for the prosecution. 

Mr. Me.uisu then rose to submit on the part of Mr. Barclay that there was 
no case against him. He first referred particularly to the indictment. The first 
set of counts, he pointed out, did not charge a conspiracy, but were framed upon 
the Fraudulent Trustees Act (24 and 25 Victoria), which enacted that directors 
putting forth false and fraudulent statements with intent to deceive and defraud 
should be deemed guilty of a misdemeanour. These counts, he said, did not appear 
to be relied upon. Then there was another set of counts (7 to 17) charging a con- 
spiracy to commit the statutable offence. Every one of these counts treated the 
issuing of the prospectus as an overt act of the conspiracy. Then there wasa 
set of counts (18 to 30) charging a conspiracy to cheat and defraud particular 
persons. These counts did not appear to have been relied on, and they did not 
specify the false — relied upon. The essence of these counts was an in- 
tention to defraud particular persons, and he apprehended that they failed. 
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The Lorp Curer Justice.—Not necessarily so, assuming the conspiracy, and it 
would be a continuing conspiracy until it eventuated in the result of fraud upon 
individuals. 

Mr. Met1isu.—The only device charged is the issuing of the prospectus. 

The Lorp Cuter Justice.—But if the issuing of the prospectus was an overt 
act of a general conspiracy to get rid of a worthless concern and induce the public 
to take it, and if they all resolved to publish the prospectus, then, although one 
of the parties had no hand in it, yet it would be evidence of an antecedent con- 

iracy, and whatever was done within the scope of and for the furtherance of 
the common purpose might be taken to be done by all who concurred in the com- 
mon p x 
1sH.—But on counts for a conspiracy and counts so general it is im- 
portant to distinguish what is sufficient evidence to proye that any individual was 
a perty, to it. 

e Lorp Curer Justice.—It is put thus—that all of them were aware that 
the business was worthless, and that they all combined to get rid of it. 

Mr. Metuisu submitted that there was no evidence that Mr. Barclay had any- 
thing to do with the prospectus. 

The Lorp Cuier Justice.—Not unless he is connected with a general con- 
spiracy which was carried out by the prospectus. 

Mr. Metuisu.—There is no evidence that he knew the state of the affairs of 
the old firm until after he became a director, and the letters show that he was not 
an original director, and that the prospectus was settled and the company sub- 
stantially formed before he became a director. He signed the memorandum of 
association on the 23rd of July, the day the company was formed. The pro- 
spectus was issued on the 13th of July, ten days previously, and it was issued by 
the original promoters. Mr. Barclay was not a promoter, and only agreed to 
become a director after the company was formed. 

The Lorp Cuter Justice observed that the company was formally formed, but 
not really or actually. 

Mr. MELuisH reminded the Lord Chief Justice of the case of Sir E. Watkin, 
who saw his name for the first time to a prospectus in The Times, and objected to 
it as “too florid ;”’ and although he remained a director, yet the case as against 
him was stopped. That showed that a director becoming so after the company 
was established was not liable for any fraud in the concoction of the company. 

The Lorp Curer Justice said—The substance of the case is that the yl 
offered shares to the public knowing that the scheme was worthless. That is how 
it is put, and it is impossible to assume that a party who becomes the director of 
a company eonstituted to carry out a certain scheme, if it is fraudulent, cannot 
be presumed prima facie to consent to that scheme. 

Mr. Metuisu.—My lord, my client, Mr. Barclay, does not desire to throw the 
slightest imputation upon the Messrs. Gurney of having defrauded him. He 
would rather be convicted than cast such a reflection upon them. But at the 
same time, when it comes to a question of evidence against himself of fraud, 
surely he may fairly urge that there is no evidence that he knew the affairs of 
the company. 

The Lorp Cuter Justice.—Of course if it shall turn out in point of fact that 
Mr. Barclay, when he consented to become a director, knew nothing of the con- 
comitant facts, the jury will be bound to dismiss the case as against him. But I 
cannot assume it. It is a question for the jury; it is impossible for me to 
determine it. 

Mr. Metuisu, upon that, desired his lordship to reserve the question whether 
there was any evidence against Mr. Barclay. 

e Lorp Cuter Justice assented. 

At this stage, 

Dr. Kenzaty desired to call attention to erasures in the drafts of the deed. 

The Sorictror-GENERAL desired that re erasures deemed suspicious 
might be pointed out, that they might gages Of course there were 
numerous erasures in all drafts settled by counsel. 

Sir J. Karstaxe observed that when he was a pupil and drew drafts his tutor’s 
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practice was to strike out everything he had written and write something different 
above it. (Much laughter.) 

The Lorp Currr Justice observed that every one knew that when drafts of 
deeds were settled and re-settled by counsel on each side, there were numerous 
erasures and interlineations. In his mind the significance of the erasures was 
this—that Mr. Foulkes, the counsel on behalf of the new directors, had exercised 
an independent judgment, and had exerted a very sharp and severe scrutiny on 
the terms of the deed. 

The Soricrror-GENERAL was surprised that anything should be attempted to 
be made of erasures in drafts ; but, as it was desired to make something of it, by 
all means let the attorney be called to explain it. 

The solicitor (Mr. Jones) was accordingly called, and pointed out erasures by 
Mr. Foulkes bearing his initials, and in some instances there were interlineations 
and erasures of the interlineations, and then re-insertion of the interlineations. 
(Laughter.) 

The Lorp Cuter Justicr.—Should you say that at the consultations which were 
held the interests of the new directors and the old firm were regarded as common 
or antagonistic ? 

The witness.—Rather as antagonistic. Mr. Braithwaite drew the deeds on 
behalf of the old firm, and Mr. Foulkes settled on the part of the new directors. 

It was elicited by Sir J. Karslake that most of Mr. Braithwaite’s draft was 
erased by Mr. Foulkes. (Laughter.) 

This at last closed the evidence in the case. 

Dr. Kenraty then addressed the jury upon the evidence for the prosecution. 
Notwithstanding, he said, the magnitude of the case and the high position of the 
defendants, the same principles of law were to be applied as in the most miserable 
case at quarter sessions. For his own part, he thought the case resembled one of 
a mock auction, where silver was sold which was not silver, and jewels which were 
glass. The defendants were mock auctioneers, who sold as valuable what they 
knew to be worthless, and thus induced persons to part with their money. He 
desired to keep the jury to the real point in the case. He was not going to en- 
cumber the case with figures: he put this broad question—was the concern sold 
known to be insolvent when it was sold as solvent ? If the jury could not doubt 
that the defendants well knew the state of the concern, then the case was made 
out against them. And though the jury might deplore that it was their duty to 
convict, they would not shrink from discharging it. If, in his former speech, he 
had used language which appeared too strong, he did so not to wound the feelings 
of the defendants, but as naturally arising from the character of the case. It 
was not, however, by the use of strong language that the case could be sustained, 
but only by the evidence. He believed the evidence of Mr. Jones, the solicitor 
of the defendants, was greatly relied upon by them, but he considered it as utterly 
damnatory to them. Their own solicitor, of course, would be favourable to them, 
and that might explain his evidence. It was most suspicious that the directors 
had held meetings at a private residence. Why at a private residence? Why 
was the solicitor present? Did it not show that they were conscious that they 
were coming near to the brink and verge of the law ? 

The Lorn Cuter Justicz observed that no question had been asked of Mr. 
Jones as to any consultations of a suspicious character ; and, not having raised it, 
the learned counsel could hardly suggest it. 

Dr. Keneaty said he presumed that Mr. Jones would have denied it, but would 
the jury credit it? If the transaction was honest, the transfer was the most 
simple matter in the world. If it was dishonest, of course it would be different. 
Then, indeed, there would be difficulty. If the concern was insolvent, then there 
would be a necessity for all the complex arrangements of the second deed; and 
no doubt it was this which formed the subject of these suspicious conferences and 
secret consultations. The issue. was the second deed, with all its complicated 
provisions—another most pregnant subject of suspicion, as it was antagonistic in 
many respects to the first. The solicitor said he gave the conveyancer instruc- 
tions to prepare the deed or decds necessary for the purpose. Noone could doubt 
that the conveyancer was told to prepare two deeds, although, indeed, the solicitor 
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said he left it to the conveyancer to do what was necessary. Only one deed was 
mentioned in the prospectus, though there were intended to be two. Why was 
that? Why should the issuing of the prospectus have been hurried? It was 
brought out at a most favourable time. The number of shares applied for was 
224,485, three times the number which could be allotted. And money was cheap 
at the time the company started, though it rose afterwards. ‘There was therefore 
no reason for haste. And why was the second deed not waited for and disclosed ? 
He conceded that there was a marked distinction between the position of the old 
directors and the new. It was difficult to suppose that the latter were as well 


acquainted as the former with the state of affairs. It was ditlicult to suppose 


that the old firm communicated to the new directors the real truth as to the con- 
dition of their affairs. But how was it that when it was known that there were 
two deeds the prospectus was allowed to state that there was one? It was true 
that it did not state that there was only one. But why was not the other dis- 
closed? The whole of the defendants consented to its suppression, and from that 
fact alone the jury might infer, not, indeed, that the new directors had the same 
knowledge of the affairs of the firm as the old members, but that they must have 
had some guilty knowledge. And it was not necessary to bring home the same 
degree of guilty knowledge to all of the defendants in a case of conspiracy. 
And if any of them had any guilty knowledge they were equally liable. More- 
over, suppressio veri was as bad as suggestio falsi. The suppression of the truth 
might be as mischievous as the statement or suggestion of falsehood, and the con- 
cealment of the second deed was ample proof of fraud. Again, one of the de- 
fendants, in writing to another, said, “ You are right in negativing the proposal 
of continuing the business of Overend, Gurney, and Co.’’ So sucha proposal had 
been made and negatived—a proposal to continue the old business. It was known 
to be an untenable proposal. It was to be lamented that they had not also aban- 
doned the idea of continuing the business by means of a new company. Another 
letter spoke of a deficiency; yet their solicitor spoke of a “ surplus.” 

The Lorp Cuter Justics.—That was not after selling all their estates. 

Dr. Kenzaty.—They did not contemplate that then. 

The Lorp Cuter Justice.—Yes, if required it was provided for. You must 
take the whole arrangement. If the doubtful assets were not realized to a greater 
extent than the million estimated, they would be responsible on their guarantee 
for the residue. Mr. Harding, the official liquidator, found among the papers an 
estimate of the value of the private estates. It never was supposed there was a 
surplus independent of the private estates. : 

Dr. Kenzaty said he did not suppose that this was so. On the contrary, he 
insisted that the members of the old firm well knew that their concern was in a 
hopeless state. Mr. Gurncy in one of his letters spoke of “a real’’ catastrophe. 
This showed that their position was well known, and that it was not solvent— 
that a catastrophe was impending over them, and he contended that it sufficed 
fully to support the issue. The Gurneys certainly knew it, and Mr. Birkbeck 
must have known as much as the Gyrneys. Then they ought not to have 
sold this business as they did. What was the real position of the company ? 
It was represented that in 1850, and 1858, and 1860 the firm divided large profits. 
The greater their recklessness, considering their losses. 

The Lorp Cuter Justice.—The official liquidator stated that the losses did not 
commence until afterwards. 

Dr. Kenzaty.—It was very easy for him to state that. 

The Lorp Curer Justice.—But that is the evidence; and in a criminal pro- 
secution we must go according to the evidence and only according to the evidence. 
The official liquidator gave that evidence, and if it was not correct it was open to 
you to contest and contradict it; but you did not attempt to do so, and, that being 
80, it must now be taken to be the fact. 

Dr. Keneaty said he submitted to this correction, but contended that the defend- 
ants could never have supposed that the tremendous deficiency of four millions 
could ever be realized. Nevertheless, they resolved to go on and transfer it to 
the shareholders, and with that view they issued their prospectus. If the defend- 
ants really believed the statement in it, they ought to be acquitted ; if they did 
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not, they ought to be convicted. It was true the prospectus mentioned a guaran- 
tee of deficiency, but would it be supposed that the guarantors were insolvent ? 
The 58th clause of the articles of association spoke of net profits and seven per 
cent., but could they have believed anything of the kind? It was for the jury to 
say whether these representations were really honestly held out and believed in 
by the defendants. It was said that the shareholders did not look to any deed, 
and relied only on the general reputation of the firm. But if they had seen the 
second deed, and had known the list of doubtful debts, they would not have been 
likely to take shares. The learned counsel then went on to comment upon the 
letters (printed yesterday) and the language of Mr. Birkbeck to Mr. Peek at the 
time of the stoppage :—“I wish you would abuse me, it would be a’ relief.” 
That showed a wounded conscience. Mr. Peek’s reply was suggestive :—“ If the 
transaction has been honest, why should you be abused?” No reply was made. 
The jury might be left to draw their own inferences. Adverting to the defence, 
he likened it to the customary defence in cases of embezzlement, which consisted 
in enveloping the case in clouds of figures. He noticed the alleged absence of 
regular balance-sheets, and dwelt upon it as indicative of suspicion. The broad 
fact was that the company started with a deficiency of 2,900,000/., and that the 
shareholders lost 3,270,0007. The defence was rested mainly on the estimates of 
Mr. Harding, the official liquidator. On one side there were facts, on the other 
side mere estimates. What was the use of estimates against terrible facts ? When 
the company started the old firm owed them 2,970,000/., and they made no profit 
beyond 4,000/. 

The Lorp Cuter Justice observed that this was not credible. They had dis- 
eounted bills to the amount of 56,000,000/7., and they must have made an enormous 
amount by the discount. 

The official liquidator being called upon to explain, stated that the profit was 
142,000/., but there had been a deduction of 138,000/. for interest on the suspense 
and guarantee account. 

Dr. Kengaty proceeded to comment upon the deeds. The first, he said, was 
complete in itself, and did not refer to the other. The first indeed, contained a clause, 

clause 6) :— 

( as Troop such accounts as the directors of the company shall require to be 
reserved or excepted to be wound up and closed by Overend, Gurney, and (o., as 
hereinafter provided, all accounts connected with the business shall be open or 
unsettled and subsisting—shall be carried on and continued by the company in the 
place of Gurneys and Co.” 

But it would not be supposed that accounts to the amount of 3,000,000/. were to 
be excepted and reserved ; so the next clause (clause 7) ran thus :— 

“The company shall be entitled to cash balances, &c., save as is hereinafter 
provided with respect to bills, &c., held by the vendors to the credit of or as 
applicable to any accounts which shall be reserved or excepted to be wound up 
by Gurneys,” &c. 

— again the real meaning and amount of these excepted accounts was not 
isclosed. 

The Lorp Curer Justice called attention to the 11th clause (the guarantee 
clause), which ran thus :— 

“The vendors guarantee the company that their assets shall, upon the actual 
realization thereof, produce a sum of money equal to the amount which the com- 


pany shall have to provide in satisfaction of the obligations and liabilities of - 


Gurneys which the company shall be required to discharge.” 
And the 12th clause :— 

“That the vendors guarantee to the company that all debts due to Overend, 
Gurney, and Co. which shall be taken over by the company as part of the assets of 
Gurneys, as aforesaid, whether overdue or current, are good and recoverable in 
full; and shall be paid in full to the company. And the vendors also guarantee 
to the company that the full amount of money secured upon any bills, &c., which 
are to be taken over by the company as being part of the assets of Gurneys shall 
also be paid to and received by the company. And that if the parties who may be 
liable to the payment of such debts shall make default in payment, the deficiency 
or loss hed be paid and made good by the vendors to the company.” 
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Dr. Keneay observed that no one would suppose that there was an amount of 
three millions to be guaranteed. He admitted that there were those clauses in 
the first deed, but he denied that they disclosed the full amount of the liabilities. 
He went on to allude to the 16th clause, which ran thus :— 

“That it shall be obligatory on the vendors to act under the style of Gurney 
and Co. for the purpose of winding up any outstanding liabilities which the 
directors shall deem desirable,’’ &c. 

But who would suppose that the amount was so large as it was? He went on to 
the second deed, in which he noticed the 13th clause :— 

“That any sums which the company may advance to Gurneys for the purpose 
of enabling them to wind up and close the said excepted accounts, or to realise any 
of the bills, &c., shall be repaid by the vendors.” 

Then there was the schedule, which comprised— 

“All accounts subsisting between Gurneys and the Millwall Iron Works; all 
accounts subsisting between Gurneys and any company, firm, or individual, the 
affairs of which are in course of being wound up ; all accounts subsisting between 
Gurneys and any company, firm, or estate, in respect of any advances, loans, or 
investments made by Gurneys upon shares of any company which has been wound 
up; and all accounts open in the books of Gurneys in respect of any advances, 
loans, or investments made by Gurneys upon shares of any company which has 
been wound up; and all accounts open in the books of Gurneys in respect of any 
unrealised property or securities (if any) accepted or taken by Gurneys in satis- 
faction or settlement of any account which has heretofore been open or subsisting 
and unsettled between Gurneys and any person whomsocver.” 

Then came the third deed, to which Mr. Barclay was a party, and which carried 
out the previous one; so that, if the second deed was fraudulent, then he was con- 
nected with it. The learned counsel then went on to comment upon the evidence 

<. eo Harding, the official liquidator, who, he said, was favourable to the 
efendants. 


Before the learned counsel had concluded the Court adjourned. 


SEVENTH DAY, 20th Dec., 1869. 
THE QUEEN Vv. GURNEY AND OTHERS. 


The counsel who appeared in the case were:—For the prosecution, Dr. 
Kenealy, Q.C., Mr. Macrae Moir, and Mr. Dawson Yelverton; for Mr. John 
Henry Gurney, Mr. Henry Edmund Gurney, and Mr. Robert Birkbeck, whose 
defence was conducted jointly, the counsel were the Solicitor-General (Sir J. D. 
pemier), Mr. Hawkins, Q.C., Mr. Serjeant Ballantine, and Mr. J. C. Mathew ; 
for Mr. Henry Ford Barclay the counsel were Mr. Mellish, Q.C., Mr. Serjeant 
Parry, and Mr. Montagu Williams; for Mr. Harry George Gordon the counsel 
were Sir J. B. Karslake, Q.C., and Mr. ; and for Mr. William Rennie 
oe. counsel were Mr. Hardinge Giffard, Q.C., Mr. Poland, and Mr. Bruce 

yne. P 

Dr. Kenzaty resumed his address upon the evidence for the prosecution. He 
desired the jury to decide the case according to the actual facts, and not upon 
Oriental dreams or fallacious estimates. He insisted that the directors must have 
known that they were insolvent at the end of 1865, even allowing for all available 
assets as being realised. They ought not to have shut their eyes to the real facts. 
They had for fifteen ycars been losing largely. 

The Lorp Cuter Justice.—No, that is not so; I really cannot allow you to say 
that. It is not in accordance with the evidence. It is not true that they had 
been losing for fifteen years, but only for five. 

Dr. Kenzaty bowed to the correction, and went on to argue that the assets were 
doubtful. The Norwich Bank, for instance, had £2,000,000 of the bills, most of 
bec were bad. ; m ' 

e Soxicrror-GENnERaL.—I our on. On the contrary, your own 
evidence was that £1,700,000 of be Zour pandoe paid, and that of the rest the 
cer portion was met in another way. 
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Dr. Kenxaxy still insisted that it was far from being true that the whole were 
available assets, and there certainly was a large poe He that the 
estimates 6f Mr. Harding, the official liquidator, were ious e estimate 
of assets was entirely fallacious. The debt of Kenos had been released. The 
Millwall Ironworks debt had been increased instead of being reduced. There 
were instances to show the utterly unreliable nature of the suspense and guarantee 
account. The Atlantic Steamship Company debt of nearly £900,000 had been 
scarcely reduced; the East Indian Steamship Company debt of nearly £300,000 
had been reduced only by £90,000. What was the use of putting down such 
assets as these as amounting to four millions ? 

The Lorp Curer Justice observed that they were only estimated to amount to 
a million, and the old firm gave their guarantee for the deficiency. 

. Dr. Kenzay went on to urge that there was an ultimate deficiency of nearly 
$3,000,000. ‘These were the circumstances under which the jury had to deter- 
mine whether any or all of the defendants had been guilty of this conspiracy. It 
would not do for any of the defendants-to say that they did not know the real 
truth. It was for them to inquire into and find out the truth. 

The Lorp Cuter Justice.—That is not so; on a criminal charge the question 
is what they really knew or believed to have been the truth. If, upon such a 
charge as this, it appears that they had an honest belief in what they represented, 
even though contrary to the actual facts as they turned out to be, then the charge 
cannot be sustained. 

Dr. Kenzaty said that, taking this view of the law, he relied on the fact that 
the firm for several years had ceased to divide any profits, and that the estimate 
of assets had been wholly fallacious. Notwithstanding this, even a few weeks 
before the failure, the directors had talked about dividends. Could they really 
have believed in the possibility of any dividend? ‘They talked of “ resuscitating 
this fine business.” Could this hope have been sincerely entertained? Mere 
tiros in business might have been so deceived, but surely such experienced men 
of business could hardly have been so. He contended that every one who was 
cognizant of the second deed was party to the conspiracy, provided the jury 
thought the second deed fraudulent. Of course if the jury thought that deed fair 
and dona fide there was an end of that view. But if they thought the second deed 
fraudulent, then all the defendants were aware of it, and were liable. He con- 
tended that the second deed was fraudulent, because it put off the realisation of 
the ex assets for three years and a half. Another proof of mala fides was, 
he , the transfer of the Norwich Bank. But for that transfer the bank 
would have been liable to the new company. And to that deed all the defendants 
were parties. 

Mr. Meurisu _ out that the parties to the deed brought fresh capital 
into the bank. us Mr. Barclay brought in £150,000. 

Dr. Kenzaty, coger to the deed, said no doubt that appeared as part of the 
capital of £635,000. Still, the bank but for the deed would have been part of 
the assets of the new company, and it was locked up by the deed for three years. 
What right had the directors to do this behind the backs of the shareholders ? 
Nothing would be realised from the bank until 1870. This deed and the third 
deed made Mr. Barclay liable. Mr. Gordon was liable, for he had originally 
drawn the prospectus, which stated that the concern could not fail to realise a 
considerable profit, and that the deficiency would be — and satisfactorily 
— The original prospectus, it was feared, w d have brought the 

irectors within the criminal law, and so it had been altered. The original 
draft spoke of a large and profitable business and good returns. Yet no profits 
had been divided for years. Again, at the meeti ee to the eniab, one 
of the new directors confessed that he and his friends examined into the 


assets. ‘Then, again, Mr. Rennie stated that he and his friends were large depo- 
ey 


sitors, whereas had only £10 in the bank at the time of the stoppage. 
Mr. Grrrarp denied that this had been proved ; there was no evi of it. 
Mr. Met.isu also denied that there had- evidence of it. 
Dr. Keneaty said he thought it had been t Mr. Barclay had only £10. 
— Lorp Carer Justice.—But you le the ‘statement ‘as to all the new 
directors. 
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Pa Meuuisu and Mr. Girrarp denied that there had been any evidence as to 
others. 

Dr. Kenzary could not refer to such evidence, and proceeded to another point. 
Mr. Rennie, he insisted, was.liable as a party to the first deed at all events, if not 
tothe second. In conclusion, he contended that the defendants were all liable, 
} er: hone ps they had concurred in representing the concern as solvent when 
the ew it was insolvent, and because they had represented their guarantee as 
valuable when it was not so. He said,—I charge fraud upon the defendants in 
these respects and in these particulars. I charge a promise not to call for more 
than £15 a share, thereby leading to the inference that the property was valuable, 
-whereas double the £15 was absolutely sunk before they started; a promise of 
guarantee for principal and interest, which in their insolvent condition they knew 
to be worthless. They were expected, we are told, to realise £1,000,000. Where 
was the greater part of the difference to come from except from the public? 
They had no large pecuniary interest as alleged in their prospectus, all they had 
being-swallowed up, and the shares at once appropriated to other purposes. They 
impliedly declared the goodwill to be worth £500,000, when they well knew that 
it was worth nothing. They knew the business could not insurea highly remu- 
nerative return as promised in the prospectus. A private firm might recover 
itself, but a public company whieh required a half-yearly dividend never could. 
The first. would make a sacrifice, but the public company would require a dividend 
to keep up its shares, otherwise it must perish. They pretended that they had 
resolved to devote themselves to business of a first-class character, they having in 
reality resolved to convert the funds of the shareholders to the improper mainte- 
nance of the old excepted and insolvent accounts, on which they expended no less 
than £615,000. They deceived the shareholders, the Stock-Exchange, and the 
public into the belief that there was only one deed which contained all the terms 
of the transfer. They knew that the Stock-Exchange required all documents 
relating to such matters, yet on the 12th of August they sent “ the original deed,” 
which been executed on the 27th of July. Was not the second deed an 
original also? They executed a secret deed against good faith and for the purpose 
of converting the property of the shareholders to purposes adverse to their own 
interest, and with intent to defraud. A false pretence in the 58th article of 
association, that the limited company would realise a profit of 7 per cent. on the 
paid-up ——— when they knew that all the paid-up capital would be absorbed 
in the liabilities of the suspense account. They pretended that the sum of 
£500,000 was to be retained in the hands of the limited company as a material 
guarantee, when they had already determined that it was to be otherwise expended 
against their own debts. The same false pretence and fraud as to the money, 
£26,000, paid for the premises. They pretended to transfer £15,000,000 worth of 
available and valuable assets against the same amount of immediate liabilities, 
when, in fact, they transferred only £11,000,000 or £11,500,000 worth, thereby 


‘defrauding the shareholders of more than three millions. They combined to keep 


the shareholders in ignorance of what really was transferred, and what was with- 
held in the suspense and guarantee account, for the purposes of fraud. They 
- eaage ee debts as good which they knew to be bad and wholly irrecoverable. 

ey deceived the shareholders by wilfully withholding from them any real 
information as to the amount available for securities for the excepted 
accounts. Though they knew the excepted accounts to be worth only a 


small of the £4,000,000 which they represented, they secretly agreed that they 
-thould be a wake 


treated as being of the full value of cash ready to be paid down on 

, or, at all events, within a short and reasonable period. A secret 

and fraudulent. agreement that Overend, Gurney, and Co: should be at liberty to 
put against the excepted accounts any moneys they received, even although they 
never paid them over to the limited company, but put them into their own ets. 
A fraudulent agreement that the lienited cbaapenty was to lend money to Overend, 
ey, and Co. to wind up and close the excepted accounts (described as assets), 


though Overend,. Gurney, and Co. had. teed the same. A fraudulent. mis- 
. sppropriation of £615,000 under that . _A fraudulent agreement to extend 


payment of tho suspense account to a period of three years,and five 
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months, as well as of their own personal liability, and which agreement they 
combined to keep secret from the holders. A concealment from the ,share- 
holders of the duration in point of time of the suspense period (three years and 
a half), which they were bound in honour to make known, the shareholders 
having an absolute right to knowledge of the fact. A pretence to sell and carry 
on the business of money-dealers and bill-brokers only after they had secretly 
agreed to take an interest and carry on the other old and ruinous transactions, 
speculations amounting to £4,200,000. The learned counsel, in closing his 
address, apologized for any defects in his conduct of the case, on account of its 
having been put into his hands so lately as Friday week last, a day or two before 
the trial came on. The defendants, he observed, had the aid of most able advo- 
cates, and it was fit that they should have, for the case was a serious one. They 
had not deemed it necessary to call any witnesses for the defence, and at this he 
was somewhat surprised ; but all he could say in conclusion was, that if the jury 
entertained any real doubt of the guilt of the defendants, he should be happy 
to hear them acquitted, and he could sincerely say God send them a good 
deliverance ! 

The Soricrror-GenErat then rose to address the jury on behalf of the prin- 
cipal defendants, the Messrs. Gurney and Mr. Birkbeck. They, he said, are 
happy that at last an authentic and judicial opinion is to be pronounced upon 
their case. Of unauthentic, of ignorant, of cruel and eaineolih opinion they 
have had enough, and to spare. They have had to live for the last two years in 
an atmosphere of calumny and misrepresentation, and so untiring have the 
efforts of their assailants that there is scarcely a single fact connected with the 
case which is not now seen through mists and clouds of prejudice, enough to 
disturb the sight and distract the judgment of the calmest and justest men on 
earth. They knew too well what is the effect upon all men of calumny, if it be 
but loud enough and long enough; and no one can say that the calumny in this 
case had been wanting either in loudness or in length. And my learned friend 
opened the case in a vein of furious invective and extravagant denunciation, 
which, in my experience, has been without a parallel. He said it was a gigantic 
case of fraud, ont} likened it to the South Sea Bubble—a case as unlike the present 
as any case that could possibly be suggested in the whole range of our history. 
And he said that though for gamblers you might feel compassion, for these men 
you could feel only scorn. ‘These are some—perhaps not the choicest—of the 
flowers of that rhetorical garland with which he decked and decorated his victims 
before he led them out to sacrifice. And he cited a definition of conspiracy from 
the summing-up of Lord Ellenborough in the case of Lord Cochrane—a case in 
which the verdict which that powerful judge obtained from an exhausted jury has 
been reversed by the universal, or almost universal, opinion of his countrymen! 
Such was the case to which my learned friend porate as a precedent,—a case 
surely more to be regarded as a warning than as an example ; a case in which a ver- 
dict was obtained by clamour and by prejudice, which was not warranted by the evi- 
dence. Now, what is the real object of this prosecution ? To bring down the Messrs. 
Gurney into the dust? They are already brought down. To get from them any 
assets to satisfy the claims against them? They have already given up all they 
had. It is in evidence before you that every shilling’s worth of their property 
has been sold and realised for creditors ; and but for the kindness of friends they 
might now be in actual destitution. And they have this satisfaction, at 
events, that under the disaster which (if you please) their errors have brought 
upon thine ov eat = my events, preserved their honour at the sacrifice . 
everything they had. ell, how did these proceedings begin against them, an 
how were they carried on? They oy andes them in Ghewrens where they 
could be examined and cross-examined on oath, and then they brought a criminal 
prosecution against them upon evidence thus extorted from them! It is said this 
is a public prosecution, — with upon public grounds. If it were really 80, 
and if my learned friend were in reality the high priest of justice, as he repre- 
sents himself to be, then I should be disposed to wish it success, so far as. the 
truth would allow of it. But before this case is over you will see that as for public 
spirit, or as for any real desire to obtain justice or truth, you may measure it by 
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the evidence of Mr. Howell, and you may measure it by the spirit which has been 
infused into the case by the prosecutors. The prosecution has been entirely 
founded upon the fallacious figures and theories of Mr. Howell. The case sup- 
— is a nefarious conspiracy to defraud the public by means of a false and 

udulent prospectus. How has it been supported? Take the prospectus itself. 
It proposed to purchase the business of Messrs. Gurney, and to purchase it for 
half a million. It was said that this was fraudulent—a proposal to purchase such 
a business as Gurneys’ for £500,000—a business with an earning power of 
£180,000 a-year. This was said to be fraudulent—not mistaken, not erroneous, 
but fraudulent! It was stated that the terms were such as, in the opinion of the 
directors, could not fail to insure a highly remunerative return to the share- 
holders. This, again, was put as fraudulent—not over-sanguine, not mistaken, 
but fraudulent and deceptive! It was said that they concealed their losses; but 
the prospectus itself contained this clause:—‘The vendors guarantee the com- 
pany against any loss on the assets and liabilities transferred.”” Then the 
prospectus, upon the face of it, disclosed that there would probably be losses on 
the assets; and how could it have been otherwise? Could any one have sup- 
posed that the great business of Gurneys’ had been without bad debts or losses ? 
Had any one inquired into the amount ? It was said the business was insolvent. 
This was not in the business ; the legitimate business—of money-dealers and bill- 
discounters, which was the’ business assigned—was a most lucrative one. The 
losses were on a branch of business quite foreign to that, and the losses were 
guaranteed by the vendors—guaranteed with the whole of their enormous private 
property. The earning power of the legitimate business was not at all impaired. 
Accounts of the profits for many years before the transfer have been laid before 
the jury. And it was a business returning profits on an average of £240,000 a- 
year. There were, no doubt, bad debts which were to be made up, and no doubt 
this required fresh capital. That was the very object of the company. But the 
firm transferred only the good business—the legitimate business and the good 
business, not the bad debts. The whole case of the prosecution rested on the 
fallacy of confounding assets with liabilities. The four millions were not assets 
t erred, but liabilities guaranteed. The old firm guaranteed the deficiency 
with their whole property. And if the valuation they put upon it was reasonably 
fair and honest, then the case for the prosecution entirely broke down. No doubt, 
their valuation was partly estimate; but how could it be otherwise? Was 
it fair to treat the actual realisation under circumstances of distress and 
disadvantage as evidence of fraud in the estimate? What rubbish! Esti- 
mates under extraordinary circumstances failed, and -turned out to be erro- 
neous, and that was put as proof of fraud! Why, what could the Gurneys 
do but what they did? How could they do otherwise than make estimates? 
Were they to throw all their property at once into the market, and so precipitate 
the ruin of all concerned ? if they had been fraudulent they would have with- 
drawn their private assets and let their firm become bankrupt. They honestly 
pledged every shilling they had in the world to satisfy the deficiency, and because 
their estimates in times of pressure proved fallacious, they were charged with 
fraud! A competent witness, the official liquidator, declared it as his opinion that 
the estimate was reasonably fair, and it made the valuation of the private assets 
£228,000. The estimate was impeached by the prosecution, but they brought no 
evidence to impugn it; and they had no right to impeach it unless they im- 
pugned it by evidence. Was a criminal prosecution to be conducted upon the 
principle of the prosecutors impeaching their own evidence, and asking a jury to 
find a verdict against it? Upon the evidence forthe prosecution the valuation 
of the assets was fair, and by that evidence the prosecution was bound. How 
could the jury possibly convict the defendants in the face of that evidence? If 
the official liquidator was not to be relied upon, what was to be relied upon? 
And what other evidence had the jury to rely upon? The prosecutors produced 
certain evidence which excul ted the defendants, and then invited the jury to 
convict them in the teeth of that evidence. Mr. Harding had presented the 
following statement ;— 
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ESTIMATE OF THE ASSETS OF THE OLD FIRM, JULY, 1865. 
Balances of Gurneys’, Norwich .. ee £787,000 
Less sums transferred oe oe ‘ 197,719 
$590,281 


Land dé os ae oa oe es 556,000 
Sundries ee os ee ° ee a an 613,000 
Reversions and life interests wee wR ms oa 189,000 


1,948,281 
Estimated value of goodwill of Norwich Bank fs 300,000 ; 
——__ £2, 248,281 
ne and guarantee account .. a - .. 4,213,896 
Reduced by partners’ balances .. oa ae .» 1,053,715 


3,160,181 
Further reduced by estimated value of excepted accounts 1,082,000 ; 
——— 2,078,181 


Apparent surplus .. ae - as Pr om Ka as 170,099 
Goodwill of Gurneys’ oe rc sin oe es Pe as 500,000 


Estimated surplus .. Fe a on pies : - -» £670,099 


Such was the estimate which the official liquidator declared fair and reasofiable- 
One of these items, the amount of the doubtful assets, was, no doubt, an estimate. 
But the official liquidator declared it a fair estimate. And next was the valua- 
tion of the assets of the firm to meet the deficiency. The estimate showed a sur- 
plus. One of the jury had intimated his opinion that it was a myth. So it was 
if the estimate was not reasonable at the time. But the évidence showed that it 
was reasonable and fair. What could the Gurneys do except make the best 
estimate they could? Ina criminal case the only question was whether they 
had made the estimates fairly. If they had, how cruel it would be to try them 
by the actual result, and declare them to be guilty of fraud! That was 
what the jury were invited to do. He hoped they would not do so. If the 
prosecutor had desired to do justice and get at the truth he would have adduced 
evidence to falsify the fairness of these estimates; but he had not attempted to 
do so. It was said that the Chancery proceedings might have been put in, and 
he would have assented to the whole being put in, including the answers 
of the defendants, but he would not consent to portions only being put 
in. Before the jury could convict they must be satisfied that there was 4 de- 
liberate intention in the defendants to deceive and defraud. If there was not such 
a deliberate intent to deceive and defraud, then they could not have conspired to 
deceive and defraud. There could not possibly have been fraud, for this reason, 
that they could not have relieved themselves of a single sixpence unless the new 
concern succeeded ; and they invested their whole fortunes in the enterprise, and 
in the guarantee they had given to support it. How could there possibly have 
been fraud? But this was not all. They called in four gentlemen of undoubted 
wealth and high Se and invited them to join in the concern ; and they; after 
inquiry, did so. at earthly motive had these gentlemen to become ies to 
a fraud? Why, it would be a fraud upon themselves. They embarked their 
whole fortunes in the enterprise. [t is not suggested that anything was 9 back 
from the new directors, and if not, then there could not have been a fraud. For 
how could these oper ry have perilled their whole fortunes u a fraudulent 
scheme? He might surely, then, insist that the prosecution had broken down and 
failed in proof. But he was not satisfied with this, and, as it had been attempted to 
eke out proof by suggestion, insinuation and — he would proceed to notice 
and to deal with them. The facts upon the evidence were as he stated them, 
so far as regarded the facts known to the defendants. Instead of meeting and 

isproving these facts by evidence, the prosecution relied rather upon suggés- 
tions, and they decried the evidence of the solicitor for the defendants and of the 
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official liquidator. But the prosecution called these witnesses, They were both 
men. of high character and position. Yet the ution had not from 
making envenomed reflections upon them. They were, it was said, biased, and 
though not perhaps perjured, yet not reliable witnesses. But if not perjured 
they could scarcely be mistaken. It was suggested that the assistance of a lawyer 
was. hardly necessary at all, and that the transfer of the vast business of the 
Gurneys.could have been effected without much professional assistance. The sug- 
gestion was, therefore, that the presence and assistance of a confidential solicitor 
was a proof of fraud, though the matter was necessarily one of great complexity 
and difficulty. And then, above all things, the idea of s gesting that it was a 
of fraud that consultations should have been held in a private residence ! 

(A laugh.) But what rational ground was there for such a suggestion? Would 
not the counting house of Lombard Street have been as secret and safe as the, 
drawing-room in St. James’s Square? See what wretched, miserable trifles the 
prosecution was reduced to in the absence of any evidence upon which to rest the 
case!. Some dark conepizacy; was, sup) between the solicitor and the con- 
veyancer, between Mr. Jones and Mr. Braithwaite. But why not between them 
and Mr. Foulkes? For surely Mr. Foulkes had as much, or more, to do with the 
deeds, seeing that he had struck out nearly the whole of the draft of Mr. Braith- 
waite? Much stress had been laid upon the erasures in drafts and other trivial 
circumstances in the case. Was this the way in which a criminal prosecution was to 
be.conducted ? It was positively pacha: ( to attempt to eke out a case ina criminal 
Gygention by insinuations and suggestions against the character of the witnesses. 
Mines any ie to, controvert Dee haart fe gal evidence Ate ‘3 be Git 
y mere ap to suspicion and prejudi t was sugges + there 

was fraud in a second (Nase secret decd ; ‘but the deed ‘oata secret, and it 
was, in effect the same as the first. The first transferred the business of 
bill-broking and money-dealing, the earning power of which was £180,000 a year. 
Who would venture to say that the transfer of such a business was not valuable ? 
And such was the great object of the first deed—the transfer of the business. There 


was, however, another object—to point out that another business was not to be 
transferred, and was to be left to the old firm to be wound up, they being 
allowed three years and a half to do it in. The money-dealing business was 
to be transferred, and the other part of the business was to be reserved 
and “excepted.” ‘Except such accounts as the directors shall require to be 
excepted or reserved,” the accounts were to be transferred—that is, except 
such as the new company declined to take—the “ excepted accounts.’’ Now, 


this was in the first No one pretended that this had been concealed: 
and it disclosed that certain accounts were to be excepted. “ Bills, securities, 
and property,” were mentioned as applicable to the excepted accounts. Any- 
one who read the deed with eyes in his head would see that “ property” had 
been taken as security for advances. Then the vendors—the old fre —grasanieed 
the company that the assets should realise and produce a sum ual to the amount 
provided by the company in di e of liabilities of the old —“ shall upon 
the actual realisation thereof,” owing that the securities were not to be 
realised at once. And it was only after the realisation that the guarantee was 
to apply. This was all in the first deed. Further, the vendors guaranteed in that 
deed that all debts due to Gurneys should be paid in full which were taken over 
by the company as part of the assets, pointing out as plainly as possible that 
there were debts due to Gurneys which were not to be taken as of the 
assets. Then the old firm were to continue to act to wind up all excepted 
accounts. There were provisions, therefore, in the first deed, which was disclosed, 
that there were debts due to the old firm which were to be excepted and reserved 
and wound up by: the old firm, and to form no part of the liabilities of the new 
company. It was all very well for shareholders who had not looked at the deed 
to say that they did not understand it. To those who read and understood it, it 
disclosed all that was necessary. It disclosed that there were excepted accounts 
to be left to the old firm. This deed was disclosed, and it disclosed ev 
material, The first deed disclosed that these excepted accounts were to be woun 
up by the old firm under the direction of the new company, and that all sums 
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realised were to go to the credit of the company. The second deed proceeded 
to carry all this out; and it was said that this was fraudulent. It was said 
that to allow three years and a half to realise this enormous amount was unfair. 
But was it so, reasonably considered? It was said that the sight of the second 
deed would have deheared any one from taking shares. But whether that would 
have been so or not would surely have depended upon whether the guarantee 
was sufficient, and that would have depended upon whether the valuation was 
reasonable, a question he had already dealt with. The evidence showed that it 
was so, taking things as they a red at the time. All turned upon this, 
whether the property was reasonably supposed to be sufficient. If so, then how 
on earth could there have been a conspiracy to defraud? The truth was, how- 
ever, that too much importance had been attached to this question of the deeds. 
People did not purchase shares in a concern upon a careful perusal of deeds. 
They relied rather upon names. How many persons were com t to under- 
stand deeds, even if they read them? And how many intended shareholders 
took the trouble of looking carefully at deeds? He repeated that they relied 
rather upon names, and not upon deeds. As regarded the circumstances of the 
preparation of the deeds, what rational ground was there for suspicion? The 
solicitor had explained to the conveyancer the nature of the transaction, especially 
as to the excepted accounts, and had left him to draw the necessary deeds, and 
he had done so according to his judgment. Counsel thought that two deeds were 
required, and they were drawn by counsel for the old firm, and settled by counsel 
for the new directors. The counsel for the directors could not settle the second 
by the 12th of July, the time at which it was desired to bring out the company. 

ey had, however, agreed as to the first, which contained all the essential 
elements of the transaction. The second only dealt with the machinery as to the 
“excepted” accounts. The prospectus, therefore, was not delayed, and it only 
mentioned the deed which was completed, and which was to be open to inspection 
by the shareholders. The minutes as to the deeds were found in the book in 
whith they ought to be—the book as to the ordinary business of the company ; 
and in that book both deeds were mentioned equally. There were the entries 
as to the execution of the deeds just where they ought to be, and they were 
referred to in the other book. What could be less like concealment? It 
was said only one deed had been sent to the Stock-Exchange, but this had 
been abundantly explained. Taking the erroneous view of the second deed 
which was taken by the prosecution, there might be a conceivable motive for 
concealment, though even then all suggestion or instruction on the part of 
the directors for concealment was conclusively disproved. But on the true view 
of the effect of the deed there was no possible motive for concealment on 
the part of any one. Had the second deed been sent as well as the first, probably 
none would have read it, or understood it. Anyhow, it was the act of the solicitor 
himself, sending one deed and not the other, and there was no pretence for sug- 
gesting fraud against the directors. It was difficult to understand, indeed, what 
the case of the prosecution was as to this second deed; for they were obliged to 
admit that the effect of the second was to a great extent contained in the first. 
Then, why should it be supposed that there was any dishonest concealment of the 
second? Letters had been read from Mr. D. Gurney with a view to show that 
he anticipated a catastrophe, and knew the concern to be ruined. Now, no doubt, 
there was a need for fresh capital, and the letters only showed what the whole 
transaction showed. Of course, there was a necessity for the transaction, or it 
would not have been entered into at all; and, although Mr. D. Gurney did not 
like the stringency of the terms as to the personal guarantee of the deficiency, he 
joined in it and assented to the terms. Surely, this showed the reverse of fraud ? 
“You say you have overrated the excess.”” So it was manifest that an excess had 
been calculated upon, and Mr. Gurney thought it “overrated.” Still there was 
an estimated excess, and it was endorsed by Mr. J. H. Gurney—“ As to estimated 
surplus.” So it was plain that the Gurneys had calculated on a surplus. So the 
other letters showed that the Gurneys were fully sensible of the effect of the 
guarantee in affecting all their property, even their marriage settlements. He 
rejoiced that those letters had been put in, for it would be impossible to have 
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stronger evidence of bona fides. Of course some losses were anticipated; it was 
the basis of the whole scheme, else why was there a guarantee at all? These 
letters were conclusive, however, as to bona fides, for it was manifest that Mr. J. 
H. Gurney had been writing that the losses would be modtrate and leave a 
surplus ; for he had evidently so written to his relative in the confidence of famil 
friendship, and he had assured him that there would be an “excess” over 
possible losses. It was true that in one letter Mr. D. Gurney wrote that in the 
event of a real catastrophe his estate would be swallowed up; and that was true, 
for his estate was (as the letter showed) much less wealthy than that of the person 
he was writing to; and, moreover, he was pledged by family settlements, and all 
the assets he had were locked up in Gurneys’. Of course, therefore, anythi 
like a serious loss would be dangerous to the writer of the letter; hence it was 
endorsed by Mr. J. H. Gurney, “ Letter as to my guarantee of a portion under 
certain contingencies.”” What evidence of mala fides was there in these letters ? 
Did they not rather tend to show bona fides ? He looked upon them as evidence 
in favour of the defence, and, as such, he relied upon them. And now he came 
to other matters by which it was sought to back up the charge of fraud. It was 
said that further advances were made in addition to some of the bad debts. That 
was not the charge made in the indictment, which was that the transfer was 
fraudulent. But there was no foundation for the charge, and, like all the rest of 
the case, it would crumble like dust beneath the touch of real investigation. It 
was quite an ordinary thing in any deed for winding up to insert a power to 
advance money ; and to suppose that four millions of debts could be realised 
without some such power would be absurd. For instance, if there was a security 
on which there was a prior charge, it must be released from that charge in order 
to make it available. It might be that in some instances it might turn out that 
the advances were ill-judged, and the securities not worth realising ; but did that 
prove fraud? An attempt had been made to contest the way in which the losses 
of the company had been accounted for. The official liquidator had shown in his 
evidence that interest had rapidly risen from 34 to 8 per cent., and that four or 
five millions were withdrawn. 'That:the company fell in consequence of a run 
upon it was beyond a doubt; and it did not matter whether the run was 
in four months or ten days. It was plain that there was a withdrawal 
at least to the extent of two millions at that time. It was beyond a 
doubt that as early as January (the. stoppage being early in May) it got 
wind that the Gurneys were selling their property, and that nat y raised 
suspicion and distrust. Early in January the withdrawals began, and they 
continued steadily to the end. Doubts had been raised as to the precise amounts 
or times of these withdrawals; but these doubts were raised on data drawn from 
a different book not containing all the data. But what did it matter? In order, 
indeed, to eke out the absence of evidence by suggestion and insinuation of fabri- 
cation or falsification of books! What right had the counsel for the prosecution 
to make such insinuations in the absence of any evidence of it? An attack of 
that kind ought to be made upon some foundation, and not by way of mere 
insinuation. And now he would deal with the books themselves. There was the 
general ledger, and there was “abstract of ledger accounts,” including several 
heads, one of which was “ general ledger,” another was “loans on securities,” 
another “ sundry advances,” another “ profit and loss.’”” Now, by this book, which 
included all the accounts, the statement of the official liquidator was completely 
borne out. But the counsel for the prosecution took only three heads-—“ single 
deposits,”’ “ country banks,”’ loans on securities ;” and, of course, taking only three 
heads, the result was different ; whereas the evidence of the official liquidator was 
founded on the whole. The prosecution left out (as the official liquidator 
explained) the general ledger, and in that ledger there were 500 private accounts, 
from all which there have been withdrawals, the aggregate amount of which had 
been enormous, and these not included under the three heads taken by the counsel 
for the prosecution. He would read some instances as illustrations :—December 
31, 1865.—£12,000, £16,000, £13,429, £153,186, £89,429, £109,000, May 10, 
1866.—£1,350, £2,848, £3,423, £31, £4,700, £106. These were, he repeated, 
only a few instances as illustrations, and they were enough to show that there 
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must on these 500 private accounts have been an enormous aggregate of with- 
drawals ; and yet the prosecution, with these books before them, to misrepresent 
the facts of the case, and suggest that there had been a fraudulent statement of 
the amount of withdrawals. Such was the mode in which the prosecution had 
been. conducted! Not that it was of any consequence (except in that point of 
view), for noone doubted that there was a run upon the company, and that the 
company ‘came down with a run.’ What did it matter, therefore, whether the 
run was.in a shorter or a longer time? It was utterly immaterial, except as 
illustrating the spirit of misrepresentation in which the prosecution had been 
conducted. (A burst of spplense.) There was something else also of the same 
character. It was said there had been no discounts during the last ten days. 
What was the fact ? There had been discounts to the amount of a million ; within 
the last seven days there were discounts to the amount of £800,000. Nor was 
this all. The principal witness for the prosecution—this Mr. Howell, who made 
all these misstatements—made this further statement in his pamphlet, 
“that Mr. Gibb was the only one of the directors who had not with- 
drawn his money from the concern.’ It turned out to be groundless 
and the reverse of the truth. ‘These were only instances and illustrations of 
the spirit of misrepresentation in which the prosecution was.conducted. There 
were two other serious statements. made, one of which there had been only a faint 
attempt to. prove, and as to the other no attempt.at proof at all. It had been 
stated that. entries in the cash-book had been erased, mutilated, or altered. But 
there was no proof of this. charge, and the evidence of the official liquidator went 
to. show that there was no pretence for it. There had been no attempt to prove 
it. Then, at the time of the crash, what was the conduct of the direc’ ? 
They all stuck to the ship. To the extent of their property some of them suf- 
fered ; the others very largely. The Messrs. Gurneysand Birkbeck were ruined ; 
the others would have been so but that they were very rich. Were those who 
had suffered so terribly to be reproached and maligned as seeking only to. ruin 
others? He would here deal with the letters of Mr. Birkbeck, which were as 
strong to prove bona fides as those of Mr. D. Gurney. Written in December, 
they spoke of the company asin a safe condition. They were to be.read, it was said, 
by the light of this fact, that in March (the letters bemg in December) Mrs. Birk- 
beck drew out £800 which had been in her name in the company ; and it was put 
thus, that though he was writing that the company was in a safe state, yet that 
he soon afterwards withdrew his wife’s money. But what did he do with the 
money? He was dealing with it in a way which showed in a striking manner 
his faith in the fortunes of the company. He had never sought to evade his 
liability. What did he do with the money? He invested it in the shares of the 
company. What could be stronger proof of bona fides than that letter coupled 
with that fact? Here was another specimen of the misrepresentations by which 
it had been sought to support the prosecution. Be the po ae an guilty or not 
guilty on this charge, he only wished that all mén were capable of the magnani- 
mous spirit of sacrifice and devotion which they had shown under this terrible 
disaster. Adverting to the evidence of Mr. Peek as to the conversation with Mr. 
Birkbeck, the Solicitor-General remarked that it was evidence of a conversation 
three years ago, and possibly if Mr. Birkbeck could be examined he might have 
given a somewhat different version of it. But, after all, taking Mr. Peek’s ac- 
count of it, that Mr. Birkbeck said “I wish you would abuse me,” what did it 
eome to more than this, that Mr. Birkbeck was keenly sensible of the blame which 
he might naturally think would be attached to him and the rest of the directors 
for want of prudence or of judgment in causing such a catastrophe. Naturally 
enough, he showed his sense of this in the exclamation ascribed to him, and 
nothing could be more innocent. Could it be supposed that he had intended to 
convict himself of fraud? Such an inference was surely unreasonable and un- 
charitable. He now came to the topic of the “ excepted accounts.’’ 

At this p= the learned Solicitor-General being exhausted, having been speak- 
ing several hours, j 

The Lorp Curer Justice and the jury proposed an adjournment. 
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EIGHTH DAY, 2st Dec., 1869. 
THE QUEEN 0. GURNEY AND OTHERS. 


The counsel who appeared in the case were :—For the ution, Dr. Kenealy, 
QC., Mr. Macrae Moir, and Mr. Dawson Yelverton ; for Mr. John Henry Gurney, 
Mr. Henry Edmund Gurney, and Mr. Robert Birkbeck, whose defence was con- 
ducted jointly, the co were the Solicitor-General (Sir J. D. Coleridge), 
Mr. Hawkins, Q.C., Mr. Serjeant Ballantine, and Mr. J. C. Mathew; for Mr. 
Henry Ford Barclay the counsel were Mr. Mellish, Q.C., Mr. Serjeant P: >and 
Mr. Montagu Williams ; for Mr. Harry George Gordon the counsel wry J. 
B. Karslake, Q.C., and Mr. Ledgard; and for Mr. William Rennie the counsel 
were Mr. Hardinge Giffard, Q.C., Mr. Poland, and Mr. Bruce Gardyne. 

The Sotrcrror-GEenzERaL proceeded with his address. He first adverted to 
the topic of the balance-sheets, the existence or sufficiency of which had been 
denied on the part of the prosecution. The official liquidator had declared 
that there were balance-sheets, showing profit and loss. When they were 
produced Mr. Howell had been obliged to admit that they were balance-sheets, 
and the official liquidator stated that they gave all the information that could 
be given as to profit and loss. Again, it had been stated that the estimate 
of private estates must have been fallacious, as they had realised much less— 
though they realised above £700,000. But the official liquidator had stated 
that during the trading of the company, nearly £600,000, had been already 
realised, and this was to be added to the other sum, making £1,300,000; and it 
was the sale of the private estates which tended to aggravate the position of the 
company. This surely showed that the estimate had not been exaggerated, although 
even if it had been so it would be far from proving that it been fraudulent. 
He would now go to the “excepted accounts.” Now, of course, these were 
doubtful and deficient. If they had not been, there would have been no necessi 
for fresh capital. The difficulty had arisen, no doubt, from there being so mu 
capital locked up im these accounts. But then, on the other hand, they had only 
been estimated as worth a million, and that estimate had been stated by the 
official liquidator as reasonable and fair. It had been called by the prosecution a 
rotten aecount in order to raise prejudice, and it was represented throughout that 
these accounts were transferred as absolute cash. All through the case the 
prosecution had represented that these items were transferred as cash, and this 
had been represented -as pretended and fraudulent. This was the basis of the 
whole case for the prosecution, and it was neither more nor less than a monstrous 
misrepresentation. This was represented as the real issue, whether the 
defendants had not transferred these accounts as absolute cash, or as 
equivalent to absolute cash. The changes were rung upon the phrases 
“absolute cash,” pretended transfer of absolute cash—“ transfer as cash.’’ 
The whole case for the prosecution rested upon this assumption. And yet 
in the very deed of transfer itself these amounts were treated as only of the value 
of about a million. In the face of this undoubted fact the prosecution insisted 
upon representing it as a transfer of absolute cash. The whole basis of the trans- 
action was precisely the contrary of this. So far from these accounts being 
transferred as absolute cash, they were not transferred at all. They were not 
treated as “cash.” They were not “transferred as cash.” They were not 
“transferred’’ at all. ‘The whole ease for the prosecution rested on this monstrous 
misrepresentation. The whole transaction involved, necessarily, the exact reverse 
ef this; For what necessity could there have been for a “guarantee,” and g 
. and guarantee account,” if these assets were transferred 
would, of eourse, be absurd to represent that these excepted accounts, being only 
worth a million, did not constitute a frightful lock-up of capital; but they were 
net treated as cash. 

Mr. Macrar Morr (in the absence of Dr. Kenealy) interrupted to observe that 
the in the aceounts was “ cash, "My and guarantee account.” 

The Lond Cuter Justice ebserved that the point of the Solicitor-General’s 
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argument was that it ought not to have been represented that these items had been 
treated as absolute cash ; and he confessed that he had himself felt the serious im- 
propriety of such a representation. 

e Soxicrror-GENERAL said he was surprised to find that any one should sup- 
pose that the mere fact that these accounts were headed “cash, suspense, and 
guarantee accounts’’—a very proper mode of designation—justified the represen- 
tation that they were treated as absolute cash. The very reverse was obviously 
the fact. The very use of the words “suspense and guarantee”’ excluded the sup- 
position, and pointed to a contract for the guarantee and the suspension of these 
accounts. In the face of these entries in the accounts it was a monstrous mis- 
representation to make to pretend that these items had been treated as “cash.” 
But suck was the spirit of misrepresentation in which the prosecution -was con- 
ducted. Another instance was the mode in which the debt entered to Mr. Koch 
had been treated. It had been represented as a false and fictitious debt ; yet when 
Mr. Koch appeared he proved the debt, and showed that the entry of it to himself 
instead of some other parties was a mere matter of book-keeping. Thus it was 
imputations were recklessly made without the shadow of a foundation in fact or in 
truth. So as to the imputation about advances on the old accounts. Some of these 
advances were absolutely necessary in order to relieve and realise securities. One 
of these advances, the largest, was that of £900,000 to the Atlantic Steamship 
Company, which was at the time supposed to have been a good investment. In 
these cases, as in the advances ‘to railway companies, securities were taken—the 
only securities that could be taken, the ships or the shares. Having thus gone 
through the charges in detail, the Solicitor-General summed up his answers to 
them thus:—The concern was not a rotten or a worthless one, but the reverse—a 
concern with an enormous earning power. As to the guarantee, it was not 
deceptive, but on the best possible testimony was pronounced to have been really 
genuine. The valuation of the assets was not fraudulent, but was declared by the 
official liquidator to have been reasonable and fair. The deeds were not fraudulent, 
but were perfectly regular and proper, consistent with each other and with the 

rospectus, the first carrying out the prospectus, and the second carrying out the 
iret. In the preparation of the deeds there had been no fraud nor 
concealment, but all the circumstances showed entirely the reverse. The letters 
of the defendants, so far from affording any evidence of fraud, afforded, on the 
contrary, the strongest evidence of bona fides. And the whole conduct of the 
defendants and all the circumstances of the case tended to the same conclusion. 
They had not sought to relieve themselves at the expense of others; they had in- 
vested all they had in the concern, and had pledged every shilling of their fortunes 
for its security. They stood by it to the last, and lost everything in clinging to 
it. There was no conceivable motive for fraud. They could be but ruined, and 
ruined they must be in any possible event, unless the enterprise succeeded. 
Nothing te could release them or relieve them from their liabilities. Unless, 
therefore, they really hoped and believed they could tide over their difficulties by 
the means proposed there could have been no conceivable motive for their con- 
duct. How, then, could there have been an intention to defraud by a scheme in 
which their own hopes and fortunes were embarked ? They had been the victims 
of circumstances over which they had no control. You have been told by the 
counsel for the prosecution that the issue in this case is one upon which millions 
depend. Like everything else suggested in support of the prosecution, that is 
entirely fallacious and without foundation. No millions depend on this issue. 
Not a shilling, not a single farthing more can be extracted from the pockets of 
these gentlemen which has not already been sacrificed. So far as they are con- 
cerned, they are already ruined men, and the world can do no worse for them 
than the world has already done. But there is another issue of the deepest and 
most painful nature which is confided to your hands. It is the issue which con- 
cerns the honour, the happiness, and the character of these gentlemen. Gentle- 
men, I have not yet e,and I do not propose to make, any appeal to your 
feelings. Allusions to Lucius Brutus and to the South Sea Bubble, such as have 
been made by the counsel for the prosecution, are but flimsy disguises for rude 
and daring assaults upon you through the medium of prejudice. They are but 
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ornamental modes of inciting you to do that which is unjust. And when the 
counsel for the prosecution talks of having “courage’’ enough to seize the 
glorious opportunity of doing justice by convicting these gentlemen of fraud— 
gentlemen, it is mere trash and stuff. Courage, indeed! there is not much 
courage needed to bear hardly upon men already borne down and overwhelmed 
by weight of prejudice and calumny. Gentlemen, a far truer and nobler idea 
of courage onl move you rather to stand up between injustice and its victim— 
to set at naught popular prejudice and clamour; and, if you are convinced that 
it is unjust, to do right simply because it is right to doit. If I were disposed to 
quote, gentlemen, I should quote from one nobler than Virgil and greater than 
Brutus. I should say,—“ Whatsoever ye would that men should do unto you, do 
ye even so unto them!’ Judge othersas you would yourselfbe judged. If you 
do so, they will be contented. Iam quite sure that you will do so; and I leave 
them, with absolute confidence, to your sense of truth and justice. - 

The Solicitor-General sat down amid a burst of applause, upon which 

The Lorp Cuter Justice observed that it was natural that some emotion 
should be excited by such an eloquent speech, but he could not permit such ebul- 
litions of feeling in a court of justice, which were unseemly and improper. 

This closed the defence of the members of the firm, the old directors, as they 
were called, Messrs. Gurney and Birkbeck. The remaining speeches were on 
behalf of the new directors, Messrs. Barclay, Gordon, and Rennie. 

Mr. Metuisu addressed the jury on behalf of Mr. Barclay. The question was, 
he said, whether the jury could be satisfied that from the communications made 
by the members of the old firm to the new directors the latter must have inferred 
that the old firm was insolvent, and that the new company would be rotten, or 
that it was formed for the purpose of defrauding the public. Now he urged that, 
as all invested their entire fortunes in the company, none of them could have 
supposed this ; and that, on the contrary, the natural inference was the reverse. 
But, even were it otherwise, if the old firm contemplated fraud, was it likely that 
they could have communicated this to the others? He did not himself encourage 
the suggestion that the old directors deceived the new. But this was the case 
for the prosecution, that the old directors, contemplating fraud, disclosed it to the 
new directors, and invited them to invest their fortunes in afraud! Surely, the 
natural and probable inference from the facts was rather the reverse,—that there 
was no fraud. The new directors took a large interest in the company. Mr. 
Barclay took 1,000 shares, and risked £50,000. Did he believe it to be a rotten 
concern? Was that a yational conclusion? "Whoever heard of a man of wealth, 
reputation, and position investing his fortune ina fraud?’ To have been a 
director he need only have taken 200 shares; but he took 1,000. He risked 
£50,000. Was it credible that he knew it to be a fraud? Besides, he never 
sold any of the shares, and paid off the whole amount called upon them. If his 
motive had been fraud, why had he not sold his shares when they were at 9 pre- 
mium? He had sold none of them. He had retained them to the last. Did 
that look like fraud? Was it conceivable? ‘The prosecution had never tried to 
grapple with this simple, powerful fact, nor to suggest any means of reconciling 
it with the theory of guilt. What was the evidence against Mr. Barclay? He 
had no part in the prospectus. He had hardly been at the office, except to sign 
the articles of association, before the allotment, and then he had executed the 
third deed, which recited the first and second. That was all. But the third deed 
was not executed until September, and so long after the formation of the company 
in July. He had, indeed, executed a deed which recited the others ; but what proof 
of fraud was that? How many men read the recitals of a deed they executed ? 
The case against Mr. Barclay was in the twofold assumption, that the deeds were 
fraudulent, and that he understood it. There was no fraud, and if there were, 
he would not see it, assuming him to have been ignorant of it before. In c:vil 
proceedings a man was bound by a deed he had executed, whether or not he under- 
stood it. But to prove fraud by a deed, it must be shown that the parties under- 
stood it. Juries must here use their own good sense and experience of the affairs 
of the age as to the degree of actual knowledge which was essential to convict a 
man of fraud. Admitting, however, that Mr. Barclay understood the deed he 
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executed, its effect depended on the first and second. No doubt he knew the 
substance and effect of the arrangement, which was that the old firm should 
transfer their interest in the new, but that the new company might reject any 
portion of the assets they objected to, and the accounts thus excepted‘should be 
retained by the old firm in order that they should be wound up. It was essential 
to the interests of the new company that they should not be supposed to be con- 
tinuing the illegitimate business which had proved so disastrous ; and, thereforc, 
it was proper and necessary that these assets should be kept separate from the 
others. Hence the whole scope of the arrangement, which was distinctly dis- 
closed in the first deed, and was fully carried out in the second. It had never 
been shown how the second deed differed from the first, except in'this respect, that 
it contained all the details necessary to carry out the arrangementinthe first. It 
was entirely incorrect to represent that the second deed took the excepted accounts 
out of the control of the company. They were to be wound up by the old firm under 
the direction of the company. It was quite untrue to represent that the second 
deed gave any further information as'to the amount of these excepted-accounts 
than the first. The schedule only mentioned the name of the Millwall Company, 
and contained no mention of any amount whatever. It was said that the second 
deed allowed three years for the realisation of these assets. But the first deed 
abundantly indicated that some period was to be allowed, and the second only 
defined it. The third deed merely made a provision in favour of the company— 
in cases of death or bankruptcy. In no respect were its provisions in favour of 
the old firm; but, on the contrary, it operated entirely in favour of the new. 
No doubt, Mr. Barclay knew the general nature of the arrangement, but what 
was there to show that it was not perfectly bona fide? There had been a great 
fallacy in the use of the word insolvent. It had been said that the old ‘firm was 
‘hopelessly insolvent.’’ Now, no doubt if this merely meant that they had not 
sufficient ready assets for present payment, it was true. And if it had not been 
so, there would have been no necessity for the company. But in any other sense 
the expression was obviously fallacious. Could a firm be said to be insolvent if 
the amount of the estates of the partners was sufficient to meet all their liabilities / 
If the private estates of the partners were sufficient (liable as they were to all the 
debts of the firm), that was enough; and it mattered not that the assets of the 
firm were inadequate to present payments. It was, therefore, a fallacy to talk of 
“insolvency’’ in that view. And upon that view the whole transaction was 
founded. private estates were to be made liable by a guarantee for the de- 
ficiency ; and the estimate was that there would be a surplus, even without 
reckoning the goodwill. That the goodwill ought to be added, however, was 
clear enough. In Chancery, goodwill was always valued as of the assets. 
But without the goodwill there was an estimated surplus. All turned, then, upon 
the valuation. Ithad been suggested that it was fraudulent. But how could that 
be supposed in the face of the evidence of the official liquidator? He said it was, 
in his opinion, fair and reasonable; and, at all events, no one could doubt 
that it had been so represented to the new directors, and that was sufficient, 
so far as they were concerned. Then, as regarded the conduct of the directors in 
the affairs of the company: Mr. Barclay was absent from England until August, 
and neither he nor any of the other directors had anything to do (so far as the 
evidence went) in sending only one deed to the Stock-Exchange. In the absence 
of any evidence of a fact, especially in a criminal prosecution, it could not be pre- 
sumed nor suggested. It was suggested that there had been improper advances ; 
but of this there was no evidence. All was left to suggestion, suspicion, and 
surmise. No evidence was given as to any act of any individual director. There 
was, indeed, one act of Mr. Barclay’s which was eloquent of honesty. In January 
he had made a deposit of £90,000, making altogether £140,000 embarked in the 
concern. No doubt, he had raised the £90,000 as part of £150,000 to be invested 
in the Norwich Bank ; but, in the meantime, he deposited itin Gurneys’ Company. 
Was not that a most impressive fact in proof of honesty ? ‘Then as to the trans- 
action as to the Norwich Bank. In the valuation of the private estates the good- 
will of that bank (in which the Gurneys were partners) was’ put down at 
£300,000. It was suggested that it was an excessive estimate, but here, again, 
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this was contrary to the evidence, which was that it was an estimate perfectly 
reasonable and fair. There was a great change in the value of property in July, 
1865, when the estimate was made, and April, 1866, just before the failure. But 
failure of estimates through rise in the rate of interest and value of money was 
no proof of fraud. And he protested against the ‘monstrous assumption, 
which pervaded the case for the prosecution, that fraud was to be pre- 
sumed without evidence, and ‘then rebutted by the accused! After this, 
however, Mr. Barclay brought into the Norwich Bank £150,000 of his 
own money! The two banks were so closely connected that their interests were 
inseparable, and the stoppage of the one must have caused the ruin of the other. 
The advance, therefore, in aid of the Norwich Bank ‘was natural, and capital 
to the amount of £600,000 was raised for its support, but under an arrange- 
ment for the benefit of the company. The entire profits of the bank were to ‘be 
placed to the credit of the old firm, though the arrangement was n6t to be com- 
pleted for three years. No doubt, the stoppage of the company would have an 
injurious effect on the bank, but, whatever the benefit, it would come to the com- 
Feo = It was said that payment of the assets had been postponed for three ‘years, 

ut there was a clause in the deed that the old firm, if they found it necessary, 
might demand that payment should be accelerated, and terminate the “ se 
period” so far as the Norwich Bank was concerned. There was, indeed, an 
insinuation that the books of the bank might be tampered with—a gross and 
monstrous insinuation, without an atom of evidence to support or excuse it. 
Taking the facts proved in evidence, was it possible to impute fraud to Mr. Bar- 
clay ? What had he done to prejudice or injure the shareholders? He believed, 
as they believed, that the concern would prove profitable. He-showed his belief 
< te his shares, and, in the face of that fact, how could he be convicted 
0 ud ? 

Sir J. Karsraxe then addressed the jury on behalf of Mr. Gordon. He 
believed, he said, that he should best discharge his duty by dealing with the case 
rather broadly than in detail; however, after the exhaustive speech of the Solici- 
tor-General, who had addressed them on behalf of the members of the old firm, 
he should rather weaken the force of his arguments if he ventured to repeat them. 
But he addressed them on behalf of one of the new directors. In doing so, farbe 
it from him to throw blame upon the others. If the case as against them had 
failed, of course there was nothing for the new directors to answer. Still it might 
be thought by some that there was more for the old directors to answer than the 
new. And, if so, it was- only to be regretted that the prosecutor should have 
shut the mouths of the new directors and excluded their testimony in favour 6f 
the old by including them all alike in the same indictment. Much had been said 
against Mr. Gordon, as against the others, which was wholly destitute of truth. 
Some insinuation had been thrown out about some connexion with a railway 
company; but not an atom of evidence about it. What possible interest had 
Mr. Gordon in the concoction of a fraud ? That question naturally arose, “and in 
the opening speech it was answered by a suggestion about ‘this vebway oa: 
in which, it was said, he’ was connected with Mr. Gurney, of which not a syllable 
of evidence had been offered. It was suggested that it was not’ necessary that 
there should be any interest in -a company or a person ‘a party to it. But there 
was certainly a necessity for some bad motive, and in ‘this case there was an 
absence of all possible motive for fraud. Upon the plain facts it was a most 
manifest delusion to imagine it. The prosecutor, Mr. Thom, had himself known 
Mr. Gordon (who had been chairman of the Oriental Bank, in which Mr. Thom 
had shares), and had declared that he had éntered into Gurneys’ Company in a 

t degree in consequence of his faith in Mr.‘ Gordon’s name ‘and character. 

e shareholders of the Oriental Bank had declined ‘to displace Mr. Gordon from 
a position he had occupied for so many’years as the chairman of the bank ‘with 
such advantage tothe shareholders. Even after his conimittal for trial de- 
clined to displace him, and his retirement was his own voluntary act. t 
ae, could there be to the character of Mr. Gordon? ‘What’ pos- 
sible interest or ‘motive ‘had he in’ becoming toa fraud? He ‘was ‘entirely 
wnconnetted with the mémbers of the fittr of Overend-and Gurttey. That’ beirigso, 
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he took 200 shares in the company, which involved a loss of £8,000 in the event of 
its failure. Was it likely that he would have done this if he had had any idea of 
fraud? ‘The theory of the prosecution was that Mr. Gordon had invested £8,000 
in a scheme he knew to be a fraud, and certain to end inacrash. Was it 
credible that the chairman of one of the greatest banks in London would have 
taken such a suicidal course ? And all for the sake of strangers, of persons with 
whom he had no connexion. The case had been likened to a mock auction, but 
what would be thought of an indictment for fraud in a mock auction, in a case 
in which the defendant had himself bought many of the articles at the same 
prices as the rest ? The counsel for the prosecution had alluded to the National 
Discount Company ; but the National Discount Company had no connexion with 
Overend and Gurney, and Mr. Gordon had nothing to do with the: National 
Discount Company. It was said that Mr. Gordon had drawn the prospectus, and 
that Mr. Gurney had altered the draft, and that the alterations were indi- 
cative of fraud. But what foundation of fact was there for the suggestion ? 
Mr. Gordon had put in, “fortunate enough to secure the services,” &c., and Mr. 
Gurney had altered it to “has secured,’ &c. What an evidence of fraud! 
Again, the original draft was, “ All the liabilities will be amply and satisfac- 
torily guaranteed by the vendors,” and it was altered thus—‘“ will be guaranteed 
by the vendors.’’ This was put as an evidence of fraud! Why, the statement 
put forth was perfectly true. Again, the draft was, “the directors will not 
point out the advantages,” &c., and the alteration was, “ will not dwell upon the 
advantages,’ &c. Was there ever in this world such evidence of fraud? It was 
put, again, as a proof of fraud that there was a suggestion as to an allusion to 
large and profitable returns. As if any one would start a company without a 
hope of good returns! And as if in this case there was any reason to doubt that 
such a hope was really entertained! Why the alterations only showed that Mr. 
Gordon had taken some care in the statements they put forth, and there was no 
reason to throw blame upon Mr. Gordon at all in the matter. He had a right to 
believe the representations made to him by the other directors—the old members 
of the firm. He found himself associated with gentlemen who had taken 
thousands of shares in the company, and he himself took 200 shares. In the ab- 
sence of any evidence of fraud, suggestion and recrimination were resorted to. 
He would take it for granted that Mr. Gordon had inquired into the position of 
the old firm. And what was it? There never had been in this city such a busi- 
ness. The legitimate business of money-dealers and bill-brokers was of enormous 
amount. And it was this business which was to be transferred; the company 
was to be formed for the purpose of purchasing and carrying on that business, 
and that business alone. The returns might be represented at £180,000 a year. 
That was the business to be taken, and that alone, and, if that was not profitable, 
what in the world could be? It was pretended that there were £4,000,000 of 
bad assets transferred as good. Nothing could be more destitute of foundation. 
For the business, half a million was to be given, and it was said it was valueless. 
Suppose the Gurneys were going into the Gazette next day, and proposed to sell 
an transfer this enormous business, would three years’ purchase be an excessive 
price to pay for it ? ood wi of the purchase-money was paid for the assets ; it 
was the price of the -will alone. The arrangement was that the doubtful 
assets were to be excepted and realised by the old firm, with a guarantee of any 
deficiency—a guarantee embracing the whole property of the vendors. The 
doubtful assets being valued at a million, the private balances and 
private estates of the vendors, worth two millions more, were to be pledged as a 
material guarantee for the rest, along with other property, which, in the opinion 
of the liquidator, might be reasonably expected to meet the deficiency. Under 
such circumstances, what ground was there for imputing even negligence to Mr. 
Gordon, still less fraud? That being, then, the effect and object of the 
arrangement, of course it required deeds to carry it out. It was said 
that one deed was kept back, but it was utterly untrue, for only one 
deed was completed. And how many of the shareholders cared for deeds 
at all? How many of them had gone to see even the deed they might 
have seen? And how many of those who had gone to see it had really 
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read it or understood it? It was said that if they had seen the second deed they 
would not have taken shares. How could that be said by men who had never 
read the other? Eventually one deed was settled, and only one deed before the 
prospectus was issued. It was suggested that there was suppression. The whole 
case for the prosecution se suggestion. But what was the eause of the 
delay in settling the second deed? It was the objections taken on the part of Mr. 
Gordon by his counsel, Mr. Foulkes. That only showed how carefully it was 
being considered. It was a mere accident that it hail not been completed at the 
time of the prospectus. If it had been, what difference would it have made? 
The prosecutor had never been at the trouble of ae Oe ae deed. If he 
had read it he would have found in it provisions which di the very arrange- 
ment carried out in the second deed. He would have found provisions in the first 
deed as to excepted accounts, which formed the basis of the second. But what 
possible ground was there for imputing fraud to Mr. Gordon in the concealment 
of the second deed? The prosecutor had called before the jury the solicitor con- 
cerned in the transaction, and then had imputed or suggested that his testimony 
was not to be relied on. There never was a prosecution which had been con- 
ducted with greater unfairness in this respect. Why, — be clearer 
than that the second deed merely carried out the first. The provided that 
the old firm should be debtors to the new for the amount of the excepted accounts, 
and the second deed provided for their realisation. Then, what motive could 
there have been for suppression or concealment? The mere suggestion of it 
showed a desperate case. Was there anything unreasonable, under such circum- 
stances, in the anticipation of profitable returns from the transfer of such a busi- 
ness as Gurneys’? ‘That was all that had been stated in Se pues on the 
subject. How could the directors be answerable for a failure caused by a 
disastrous rise in the rate of interest? The question was as to the intention of 
the directors when they started the company. If it was desired to fix the di- 
rectors with fraud, the specific acts relied upon as fraud should have been proved, 
and it should have been proved which of the directors were parties to those acts. 
The prosecution had failed on both points. It neither showed fraudulent acts, 
nor showed which of the directors were parties to them. The whole of the di- 
rectors were not always t at every meeting of the board; Mr. Gordon was 
not at some meetings. were the acts of fraud, and who were the parties 
liable for them? ‘The case for the prosecution consisted of vague suggestions 
without any specific proof. If the old directors were guilty of fraud, the new 
directors were not connected with it. But if, as he believed, the whole 
directors were guiltless of fraud, then beyond a doubt the new directors 
could not be convicted of it. He rested his defence of his client on no 
narrow technical grounds, but on the broadest ground of innocence. He knew 
it was for the prosecution to make out their case, and that they had wholl: 
failed to do so; but he did not even rest on that. He appealed to them for their 
verdict, not merely on the ground that the case was not proved, but on the ground 
that Mr. Gordon had really believed that this would be a profitable business. His 
client had already suffered much ; he had been placed in the position of a crimi- 
nal ; he had suffered great degradation and humiliation ; but he rejoiced that, as 
the charge had been made, it had been brought into a public court of justice. The 
case had been made the worst of by the prosecution, and yok oy: had been in- 
vited to convict these gentlemen of fraud, and to acquire credit to themselves. 
He, on the other hand, did not merely appeal to their feelings of mercy, but to 
their sense of justice and of truth, to pronounce upon him-that verdict of acquittal 
which he believed on his own conscience had ly been ngronegeete. Sir J. 

lake delivered the latter part of his address with marked feeling, and as he sat 
down there was a suppressed murmur of applause, which it was evident, but for 
the rebuke of the Lord Chief Justice, would have burst forth. 

Mr. Grrrarp then addressed the jury on behalf of Mr. Rennie, and began by 
adverting to his high and independent position, and the utter absence of any 
motive for a fraud. It has been ted that the motive might have been ac- 
commodation from Gurneys’ to Mr. Hennie’s bank. But of this there was not an 
atom of evidence, and he protested against the substitution of suggestion for proof. 


5 
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The Lonp Curer Justice echoed that remark, and said it was most important 
that the prosecutor should be careful in his statements, so that they did not go 
beyond what could be substantiated by proof. 

Mr. Grrrarp went on to urge as this was a criminal prosecution, and as Mr. 
Rennie had made a statement, it was for the prosecution to produce evidence to 
falsify it. ‘That was the common practice in criminal cases. 

The Lory Curer Justice was understood also to adopt that observation—to 
this extent, that it would, at all events, be fair and proper to do so, and, indeed, 
he had already, in the course of the trial, made a similar remark, and inquired if 
there was not to be any evidence to falsify Mr. Rennie’s statement. 

Mr. Grrrarp proceeded to observe that if it could have been falsified it would 
have been cogent proof against his client, and if it could not be falsified then he 
was entitled to the benefit of it. The case had been taken into Chancery, and it 
had been sought to extract evidence from the defendants against themselves. Yet 
when one of them—his client—made a lengthened statement in Chancery, 
the prosecution, knowing they could not falsify it, withheld it from the jury, 
These gentlemen were indicted for conspiracy, which was the offence of a combi- 
nation for some private purpose to inflict injury on another, and it was incumbent 
on the prosecution to prove that bad intent and corrupt motive. All of the 
directors had been included in the indictment, and the mouths of all of them had 
been closed. It was quite easy for the prosecution, and would have been far more 
fair and proper, to have indicted the old and new directors separately, so as to 
allow each body of directors the benefit of the evidence of the other. The case 
for the prosecution was that the object was fraudulent, and that the means also 
indicated fraud. The object, it was suggested, was to shift the impending loss 
upon the shareholders, and the means, it was suggested, was the keeping back the 
true nature of the bad assets. The prosecution proceeded upon a great blunder 
in confounding what was put forth to the public with that which was mere 
matter of private arrangement. It was said the four millions of doubtful assets 
were included in the £15,000,000 of assets in the balance-sheet of the old firm. 
But that balance-sheet was not put forth to the public, it was only to be found.in 
the books. The case, therefore, rested upon a manifest fallacy. So as to the 
notion of concealment or fraud in the concoction of the deeds. The deeds were 
perfectly consistent, and one carried out the other, and everything, according to 
the evidence, had been perfectly regular and fair. The new directors had separate 
counsel, and did all they could to protect the interests of the shareholders. The 
case turned on the fairness of the estimate of assets, and the case for the prose- 
cution rested upon the suggestion that an estimate pronounced by the official 
liquidator to have been fair was fraudulent. The jury were asked to find a 
verdict of guilty in the face of the evidence for the prosecution. Where was the 
dark bond of secret motive to be found which soul bind together these four 
independent gentlemen in a gigantic fraud to keep up the credit of Gurneys? 
Could it be supposed possible that’such a conspiracy had been formed? Strike 
away from the case all that had not been proved, and what remained? In the 
absence of any proof of fraudulent acts, or of any motive for fraud, how could 
these gentlemen be convicted of fraud? If they had not believed it would bea 
successful speculation they would not have engaged in it. Looking not merely at 
the evidence given but at that which had been kept back, what doubt could there 
be of these gentlemen’s innocence ? It was most natural and reasonable that 
they should have been prepared to carry on Gurneys’ great business with 4 
guarantee of the deficiency. : 

This closed the speeches of counsel, and 

The Court then adjourned. 
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NINTH DAY—22nd Dec., 1869. 
THE QUEEN ¥. GURNEY AND OTHERS. 


The counsel who appeared in the case were:—For the prosecution, Dr. 
Kenealy, Q.C., Mr. Macrae Moir, and Mr. Dawson Yelverton; for Mr. John 
Henry Gurney, Mr. Henry Edmund Gurney, and Mr. Robert Birkbeck, whose 
defence was conducted jointly, the counsel were the Solicitor-General (Sir J. D. 
Goeidee), Mr. Hawkins, Q.C., Mr. Serjeant Ballantine, and Mr. J. O. Mathew; 
for Mr. Henry Ford Barclay the counsel were Mr. Mellish, Q.C., Mr. Serjeant 
Parry, and Mr. Montagu Williams ; for Mr. Harry George Gordon the counsel 
were Sir J. B. Karslake, Q.C., and Mr. Ledgard; and for Mr. William Rennie 
5 F acces were Mr. Hardinge Giffard, Q.C., Mr. Poland, and Mr. Bruce 
yardyne. 

The Lorp Curer Jusricr, in taking his seat, proceeded to sum up the case to 
the jury, as follows :—Gentlemen, he said, I am pleased, under a sense of the 
responsibility which attaches to me in this case, to reflect that it is to be 
decided by twelve gentlemen of this great commercial community familiar with 
commercial and monetary transactions, conversant with accounts, and thoroughly 
versed in the intricacies of mercantile matters, and it would be a presumption in 
me to think that I could afford you in such a case any material assistance. At 
the same time, it will be convenient that I should bring before you in a collected 
form all the materials on which, as it appears to me, your judgment ought to 
depend, and, having done that, I shall leave you to draw your inferences, satisfied 
that the decision of such a —— tribunal will be that which justice and truth 

uire. Gentlemen, my first duty will be to state to you the law on the subject, 

id in the first place let me draw your attention to the indictment upon which the 
defendants are put upon their trial. It contains various (32) counts, between 
some of which it is necessary to distinguish with reference to the cases of different 
defendants. The first six counts in the indictment are framed upon a recent 
statute, the 24th and 25th of Victoria, cap. 96, sec. 84, which provides that— 

“ Whosoever being a director, manager, or public officer of any body corporate 
or public company, shall make, circulate, or publish, or concur in making, circu- 
ay, ae publishiag, any written statement or account which he shall know to 
be false in any material particular, with intent to deceive or defraud any member, 
shareholder, or creditor of such body ee. ge or public company, or with intent 
to induce any person to become a shareholder or partner therein, or to intrust or 
advance any property to such body ew poy or public company, or to enter into 
any security for the benefit thereof, shall be guilty of a misdemeanour, and, bei 
convicted thereof, shall be liable at the discretion of the Court to any of the 
punishments which the Court may award, as hereinbefore last mentioned.” 

After the counts framed upon this statutable enactment there are counts upon a 
conspiracy to publish a prospectus with intent to deceive and defraud. ere 
are several counts upon a conspiracy to commit the statutable offence, counts 
probably framed with reference to an enactment in the statute which precludes 
criminal proceedings in cases where the parties have been compulsorily examined, 
as some of the defendants have been, in the Court of Chancery. The only 
materiality of this is that Mr. Barclay, one of the defendants, cannot be con- 
victed on the first six counts, and, if the case had rested only upon them, I should 
have directed an acquittal, because it is clear that he had nothing to do with the 
prospectus. But on the counts for a conspiracy the case stands in a different 
position, and therefore I could not assent to the application ; for if a conspiracy 
to do an unlawful act exists, and a conspiracy to be carried out by unlawful 
means, whatever is done by any of the parties with a view to further its objects is 
the act of all, and, therefore, if you should be of opinion that there was a con- 
spiracy to carry out fhe fraudulent purpose which is here imputed, and if you 
believe that Mr. Barclay was a party to it, and that the publication of the pro- 
spectus was an overt act of that conspiracy, then he could convicted upon these 
counts. Besides the count for conspiring to commit the statutable offence, there 
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are also counts for conspiring to gee the prospectus with intent to induce 
persons ignorant of the position of the concern to take shares in it, and there are 
similar counts as to other ies. Upon these I would observe that, with the 
exception of one or two of the persons mentioned, these counts cannot be main- 
tained, for although a conspiracy to defraud all the world, or the public generally, 
is a conspiracy to defraud the particular persons defrauded, the prosecutor and 
most of these persons never came into contact with the defendants at all, as they 
did not take these shares from the company, but bought them in the market. 
Not that this would make any difference in the result, as one of those persons 
mentioned (Mr. Beard) did take shares on the allotment, and a conviction upon 
one count would, of course, be the same in effect as if it were upon all. en 
there are counts for obtaining money under false pretences ; and, lastly, there is 
a count which is general in its terms, but sets out the particulars on which the 
yoy sec is alleged to have been fraudulent. It alleges “that the defendants 

id falsely pretend that it was not necessary to call up more than £15 per share 
upon the shares; that the pecuniary affairs of the business of Gurneys were in a 
prosperous state ; that the business was of the value of £500,000, and that three 
of the members retained a large interest in it; whereas, in truth and in 
fact, it was then necessary to call up more than £15 per share, the company 
was then indebted to the amount of £3,000,000 over and above their assets, 
and the business was not in a prosperous condition, but, on the contrary, 
was in an insolvent state, and was not of the value of £500,000, nor of any 
value.” That. contains the substance of the charge against the defendants, 
and it amounts to this:—That the business of Overend and Gurney was hope- 
lessly insolvent, and that the defendants, knowing that fact, conspired together to 
induce the public to take shares in the new company, to which the business was 
to be seimalensl, for the purpose of defrauding those who should take shares in 
it. That is the substance of the charge ; and if you should believe that such a 
conspiracy did in point of fact exist, that this business was worthless to the 
knowledge or belief of the defendants, and that they conspired together to dis- 
pose of it knowing it to be worthless, with intent to defraud the shareholders, 
there can be no doubt that they committed an offence against the law; for upon 
the general law a conspiracy to cheat and defraud is an offence of the most 
serious character, and it is not the less so because it may not be directed against 
any particular persons. That was settled long ago in the case of “The King v. 
Beranger,” to which the Solicitor-General referred ; and though I concur with 
him in thinking that the verdict in that case was unsatisfactory, there has never 
been any doubt as to the law. Therefore, if you should come to the conclusion 
that the charge, as I have stated it to you, is made out, you need not trouble 
yourself as to particular accounts, but you can pronounce a general verdict of 
guilty. And now, having stated the law to you, I will take the earliest oppor- 
tunity a sano out to you that which it is most essential you should bear in 
mind, e are not here to inquire into the propriety of the proceedings of the 
defendants, nor whether there were misrepresentations to the shareholders. There 
may be some degree of misrepresentation which might support a civil action, and 
which would not sustain a criminal prosecution. You must be satisfied, in order 
to convict the defendants, that there was a deliberate intention and design to 
cheat and defraud the public or the subscribers, and unless you are satisfied of 
that you cannot convict them upon this indictment. I say this the more because 
some observations have fallen from one or two of you in the course of the trial 
which have shown that this distinction was not sufficiently present to their minds. 
We are, in a case of this kind, on the confines which separate civil and criminal 
law, and we must take care that we do not overstep the boundary line. It is one 
thing for a man to lay himself open to blame, perhaps to an action, because he 
has stated something not in exact accordance with the truth, or because he has 
concealed or kept back some material fact which ought to have been made known, 
and it is quite another thing to be criminally liable for fraud. A man may 
honestly misrepresent that as a fact which he may at the time believe to be true, 
but which turns out to be untrue, and if others have entered into a contract upon 
the faith of that fact, he may not be able to enforce it; but that would not be 
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sufficient to sustain this indictment. Here you must be satisfied that the matters 
which are alleged to have been misrepresented were known to the defendants to 
be false, and that they had the intention to deceive and defraud. Having pointed 
out to you the distinction, I come back to the real substance of the charge, and 
a will see that it involves four questions—first, what was the real state of the 

usiness of Overend and Gurney, and whether it was so worthless as is represented 
on the part of the prosecution ; next, if so, was its condition known to the 
defendants at the time of the transfer? If so, then, thirdly, did they misrepresent 
its state and condition to the world ? If so, then, lastly, what was their intention 
in so doing, and was it to deceive and defraud the public? These are the four 
questions which are important in the case, and I will deal with them in the order 
in which I have stated them. First, was the business at the time of the transfer 
so worthless as has been represented on the part of the prosecution? Now, in 
order to answer that question it appears necessary to look at the history of the 
business. That the house of Overend and Gurney had been doing a vast and 
gigantic business for many years is a fact known to every one; but it is im- 
portant to look at actual figures in order to see the amount of business done in 
the house. It ap that during the six years and a half previous to the 
transfer—that is, from 1859 to July, 1865, both inclusive—the amount of money 
turned qver in the house was the vast sum of £1,115,000,000! The average 
annual amount was £156,400,000. The amount of bills discounted during that 
period was £326,000,000. The average annual amount was £64,000,000. And 
the profits of the house for a period of ten years were thus stated by Mr. Harding, 
the official liquidator, in the course of his evidence, and you will see that the 
profits were fully in proportion to the vast amount of business done :—1851, 
£156,700; 1852, £186,386; 1853, £212,976; 1854, £153,500; 1855, £155,256 ; 
1856, £148,617; 1857, £144,460; 1858, £293,628; 1859, £442,074; 1860, 
£343,372. These enormous amounts of profit were, it appears, divided into 
two heads or branches—one part was divided among the partners, the other 
was carried to a reserve fund. In 1853 there were no profits divided, because 
the firm sustained an enormous loss (£219,377) on some fraudulent metal warrants; 
and 1857 was also a bad year, and the whole profits were therefore carried to the 
reserve fund. Nevertheless, it stands as the ultimate result, that in those ten 
years the average annual amount of profit was not less than £220,000, and there 
was an average annual dividend of £140,000 arising out of profits. The next 
great fact which appears in the history of the house is this: that from that 
period until the termination of its existence, this enormous earning power appears 
never to have undergone the slightest change. It is true that from 1861 no 

rofits were divided, but the reason of that is now plain. The fact is that the 
firm had sustained most grievous losses from a series of advances quite out of the 

here of its proper and ordinary business, and that, though the usual amount 
of business continued to be done, the capital began to be absorbed in these ad- 
vances; and from these causes, at the time of the transfer, in 1865, this state of 
things had arisen—that upon an account of £15,000,000 there was a sum of 
£4,000,000 which consi of doubtful debts. Not wholly bad, for out of that 
amount it was estimated that £1,000,000 would be canliael ; and upon good 
authority it has been pronounced that the estimate was reasonable. But even 
that left a deficit of £3,000,000; and under those circumstances the business 
was insolvent. What was to be done? It was plain that if the house were to 
remain in this state, then in one of the crises which from time to time occur in 
commercial wf it must go down. At all events, the house was not solvent. 
One of the official liquidators, indeed, said that he saw no reason why the old 
firm should not have still gone on. But would it have been right for them to 
have done so? In my opinion, most assuredly not. A business of that kind, 
with such a large deficit, ought at once to be brought to a close. Therefore the 
firm were right in — to go on under the circumstances; and it a from 
the letters that Mr. J. H. Gurney peremptorily refused to do so. en what 
was to be done? The only other alternative suggested on the part of the prose- 
cution was—bankruptcy. But we ought to make some allowance for men who, 
under uch circumstances, hesitated to adopt that alternative. The effect of it 
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must have been at once to destroy the business, and it was natural for men in 
their position, with such an enormous business, and with such a name and ue 
tation, to shrink from that course if they could possibly avoid it. Then, what 
other course was open to them? It was to sell the business, or obtain new part- 
ners who should bring in fresh capital to supply the deficit and enable them to 
carry on the business. Nobody could doubt that such a course was perfectly 
legitimate, provided that they made known to their new partners all the circum- 
stances necessary to enable them to understand their position. But, on the other 
hand, if they practised deliberate misrepresentation, and, knowing the business to 
be insolvent, represented it as sound, or if they had recourse to artifice or con- 
cealment to prevent the other parties from getting at the truth, then they would 
be guilty of fraud. And if they combined to carry out that object, then they 
were guilty of conspiracy. They made up their minds to dispose of the business 
to a joint-stock company, and to take a large number of shares in the under- 
taking themselves. Now, under what form and in what terms did they propose 
it to the public? They stated that by a series of doubtful debts, £4,000,000 were 
absorbed, so that on an account of £15,000,000 there appeared that deficiency : 
and upon an estimate of the value of these debts, an eventual deficiency of 
£3,000,000. They proposed to reduce the deficit first by striking out the amount 
of their private balances, amounting to £1,000,000, which a to the debit of 
the account, and this would reduce the deficiency to the sum of £2,000,000. And 
then they proposed to ask £500,000 for the goodwill of the business, and with 
this and the amount of their private estates—about £1,250,000, and other items, 
making £2,000,000—to guarantee the deficiency. ‘That was the effect of it. 
They proposed to give a guarantee which would cover everything they 
had for the amount of the deficiency. There was, it is true, about a million 
of contingent liabilities upon guarantees given by the firm, upon which, of 
course, they would be liable ; and this would still So a deficit of a million; 
and to enable them to meet the deficiency they proposed to be allowed a period 
of three years and a half. That I take to have been the effect of the proposed 
arrangement, assuming the figures thus stated to have been correct. [Thus it 
was stated by the Lord Chief Justice; but at a subsequent period, during an 
adjournment, the Solicitor-General and Mr. Mellish called his attention to this— 
that, according to the evidence, a great part of the contingent liabilities had 
never taken effect at all against the firm, having been met by other persian j co) 
that the deficiency would be adequately met, there being a surplus on the 
valuation. And upon his attention being thus called to this, the Lord Chief 
Justice at once admitte® the justice of the explanation, and corrected his state- 
ment accordingly —a correction more conveniently inserted here, where the 
statement was made. I find, he said, that I have overstated the liabilities of the 
firm in debiting them with this million of contingent liabilities, and therefore it 
would not be correct to say that there would still be a deficit of a million, though 
there might be a deficiency to some amount.] Now, supposing that to have been 
the result of the figures as to the condition of the firm at the time, was the 
business worth going into? And would it be, notwithstanding the reduced 
amount of its liabilities (whatever it might be) still remaining—would it be worth 
embarking in? To make the proposal more fair, the old firm did not propose to 
secure a farthing of the £500,000 they asked as the price of the business. They 
proposed to take half the amount, or £250,000, in shares of the company, and to 
set off the other half against their guarantee; and not only so, but the shares 
they received for half were to be hypothecated to the company on the same 
guarantee, and were not to be sold by the firm, but were to remain at the disposal 
of the company if they should find it necessary to resort to them. The result, 
therefore, would be this—that the business, with its enormous earning power of 
£180,000 a-year, was to be transfered to the company without their paying 
a shilling for it in cash, and the company were only to introduce £1,250,000 (the 
amount of £15 a share) as new capital to work the business. Was that a delusive 
and worthless proposal? That-is a matter peculiarly for you, and I will not 
dwell longer upon it. You will bear in mind that the earning power of the 
business was unimpaired, and that the amount of profit, when not hampered by 
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the amount of bad debts, was the same as before. And even if you take it that 
£1,000,000 would be required to meet the reduced deficiency, and £250,000 for 
the purpose of working capital, that was just the amount which the new company 
were to provide, for the amount of £15 a share would realise £1,250,000. ‘That 
was the amount which the shareholders were to bring into the concern in order 
to meet any deficiency and to provide working capital to enable the business to 
go on without difficulty or apprehension, and to realise the enormous amount of 
profit which the business annually produced. Everything, no doubt, turns upon 
whether these figures were reasonably reliable or not, and on the part of the pro- 
secution the figures are disputed, and it is said that the private fortunes of the 
partners did not realize anything like what had been anticipated, and that the 
profits were not actually realized. After testing these statements we must see 
what is the true result. It is said that the partners’ estates realized only 
£700,000, but we must bear in mind that £500,000 or £600,000 had been already 
realized before the fall of the company. And then you must take into account 
the circumstances under which the estates were sold—circumstances most dis- 
advantageous and disastrous. Then we know, of course, that the business, in 
fact, collapsed; but was that owing to its own inherent rottenness, or from 
external causes? It certainly did not earn less then it had earned before; for 
during the nine months of its existence it turned over £160,000,000, and dis- 
counted bills to the amount of £56,000,000, which would be at the rate of 
£75,000,000 a year, an amount not exceeded in the whole course of the history of 
the house. The earning power of the business, therefore, was not diminished. And 
though it is true that during those unhappy nine months the profit actuall 
realized was small, that was easily explained by the circumstances which col 
It was proved that up to January the business went on well, but then, from un- 
foreseen causes, the interest of money rose, and went on rising until from 3 per 
cent. it reached 8 per cent., and thus the profits of the business were vastly re- 
duced, because, as much of it is done by means of re-discounting, unless the house 
could re-discount at a lower rate than they received they realized no profit, and if 
they could only re-discount at a higher rate they realized a loss. This course 
taro the business from returning profits, and soon led to enormous losses. 
or was this all. In order to meet these losses the old partners began to realize 
their private property (according to the guarantee), and this got wimd and created 
suspicion and distrust in the public mind. Persons who had money deposited 
began to withdraw it; in four months as many millions were withdrawn—an 
amount sufficient to paralyse the mtost sound and prosperous business that ever 
existed. Such were the statements laid before’ you on the evidence, and they 
would amply account for the failure of the company. They were, indeed, dis- 
puted on the part of the prosecution, who maintained that only two millions and 
a half were withdrawn during that period. The statements were drawn by the 
official liquidator, however, from a book called the “ Statistical Book ’’—a book 
made up a oe all the accouuts of the firm, and which he stated he found 
among the books of the company, and had never found any reason to distrust. 
It was suggested that it might have been tampered with: but this was going f-» 
beyond the boundaries of what is allowable in a criminal prosecution. If there 
had been any evidence to show that it was not to be relied upon, it would be 
paneuty fair to point it out ; and it was suggested that there was a discrepancy 
ween its results and those drawn by the general ledger, which, however, it 
appeared, contained only three heads of general accounts, whereas the other con- 
tained five hundred private accounts, on all of which there had been withdrawals. 
It is for you to consider whether you see any reason to doubt the evidence of the 
official liquidator that four millions of money were withdrawn within those four 
months ; and, if not, then it is for you to say whether you believe that the com- 
pany failed through the inherent worthlessness of the ran thveeey or from external 
and accidental causes which “ could not have been foreseen.” Then, with re; 
to the accounts of profit and loss, it is true that they do not appear to have 
drawn out quite in the usual way, but it was the way in which they had been drawn 
out for a long series of years; and, according to the official liquidator, they 
afforded all the necessary information, and the entries in the accounts showed the 
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amount of profit annually made and divided or disposed of. It is true that we 
have no exact knowledge of the basis of these accounts—it is one of the misfor- 
tunes of the case that we have not ; but can you doubt that on a business of such 
enormous magnitude, with such an immense amount of money annually turned 
over, and so many millions of bills annually discounted, there must have been a 
considerable amount of profit on the legitimate business of the firm? The official 
liquidator, indeed, stated that the annual profits of the business might be estimated, 
on an average, at £180,000 or £190,000. Attempts were made, indeed, to disparage 
the evidence of Mr. Harding ; but the evidence of Mr. Turquand did not in effect 
differ from it. And, at all events, you can judge for yourselves, from the immense 
amount of money turned over, and the enormous number of bills discounted, 
which stand upon figures not disputed, whether, after making all due.allowances, 
it can reasonably be said that such a business was so worthless that to attempt to 
dispose of it was fraudulent. Then, again, it was said that the estimate of the 
private estates of the partners turned out to be fallacious; and here I must 
make an observation to which I request your attention. It was urged on 
the part of the prosecution that you were not to pay any regard to estimates, 
and were to look only at the broad facts and ultimate results, and that as 
there was a great deficiency, and the business, in fact, went to ruin, therefore you 
must judge by these actual results. But that is not so. It is not a question how 
things ac y turned out; the question is what was honestly believed at the 
time as to the value of the property or the business. Were we to judge simply by 
the light of events which have occurred we should be led to conclusions which a 
sounder judgment would show to be erroneous. We must see what was the honest 
belief of the defendants at the time the estimates were made and the transaction 
entered into. Now, we know as a fact that between the old firm and the new 
directors calculations of this kind were entered into, and a paper was found in the 
handwriting of Mr. J. H. Gurney covered with figures, and which showed an 
estimate of the value of the private property, amounting, when the private 
balances were included, to upwards of £2,000,000. Was that at the time frau- 
dulent and deceptive, or was it made in the honest belief, however erroneous it 
might turn out to be, that it was in substance sound? And here I must observe 
that we are at a great disadvantage in this inquiry, especially as to the calculations 
which were entered into and the discussions which occurred between the parties, 
because, by the course which has been taken, the mouths of all those who could 
have informed us have been closed ; and, while I do not impugn the motives of 
the prosecutor, and give him credit for public motives, in exposing what he be- 
lieved to have been a fraud, I must say that I think it was most unfortunate that 
in this case the new directors should have been included in the same prosecution 
with the others. And I know of no case which has so deepened in my mind the 
impression which has been long growing up to a firm conviction that our system 
of criminal procedure, which commits the prosecution of offences against the 
public to private parties (a system which differs from that of every other country 
in Europe), is based upon a false principle, and that a public prosecutor is one of the 
necessities of a due ainiaiteition of justice. If there had been a public prose- 
outor here, I will undertake to say that he would not have put these three gentle- 
men, the new directors, on their trial. He would have called upon them for their 
statements; and if in these stitements he saw ground for a prosecution against 
the members of the old firm, he would have availed himself of the evidence of the 
others to sustain the prosecution; or, if satisfied by the statements of the new 
directors that there was no fraud, he would not have undertaken a prosecution ; 
whereas by the course which has been taken in this case the mouths of the parties 
have been closed, and we are prevented from having the advantage of the evidence 
of any of them. We are bound, therefore, in common justice to consider what 
would be the conduct of the new directors under such circumstances. Can we 


suppose that men of business, of t wealth, and high commercial position, 
would join such a large scheme, and embark such immense sums of money, without 
going into calculations to see how far the terms proposed were such as they could 
prudently accept? Can we suppose that they took so many shares and made 
themselves liable for such latge sums without making those enquiries? And what 
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is still more is this, that at the time when they were called upon to answer 
for a gigantic fraud, in having deceived and deluded the shareholders by delusive 
and fraudulent statements—when they would have naturally said, if it had been 
the “q-y they ae deceived and eee y eget ig | never said any- 
thing of the sort. e contrary, throug’ eir counsel, they say, “We 
do not complain of being misled by the other directors ; we elioved that they 
acted in a spirit of fairness and honour towards us. We do not deny that they 
disclosed ev ing to us; we do not deny that we knew all that it was essential 
for us to know on the subject. There may have been errors by reason of which 
we have all been involved in a common ruin; but we cannot throw any blame 
upon the other directors. We cannot impute dishonesty to their representations, 
nor dishonour to their conduct.” That being so, it is for you to say whether, 
upon the whole of the evidence, there is sufficient to satisfy you that this concern 
was, at the time it was transferred, so worthless as the prosecution have repre- 
sented. So much, then, for the first point, and I now passontothesecond. Did 
the defendants represent the business as sound, knowing it to be otherwise? As 
to the facts, I have already drawn your attention to them as far as they appear 
to be applicable to this question, and they will probably determine your view of 
it. It is not because the defendants may have taken a too sanguine view of 
their affairs that they are to be visited with the penalties of the criminal law. 
You must be satisfied that they knew and believed that the concern was worth- 
less, and that, in order to defraud, they passed it off upon the public as valuable. 
I do not mean that it is necessary that the business should have been absolutely 
valueless. It would be sufficient if it was relatively so, and if the value of tho 
business was so small that no person in his senses would, if he had known it, 
have taken shares in it. If the defendants, knowing that, entered into a con- 
spiracy to induce others to take shares in it, then it would not be sufficient to 
excuse them that the business might be of such small value or with such possible 

of success as to give a trivial value to the shares, although utterly in- 


considerable and disproportionate. Now, having thus dealt with the first two 
parts of the case, I will come to the third—that is, what the defendants repre- 
sented to the public, what may be called the overt acts of the alleged conspiracy. 


And, first, as to the publishing of the P as you will have gathered from 
the portion of the indictment which I read to you, the — is alleged to 
have been fraudulent in several respects and culars. e prospectus, which 
was issued on the 13th July, 1865, was as follows :— 


“ OvEREND, GuRNEY AnD Co. (Lim1rep). 
(Incorporated under ‘The Companies Act,’ 1862.) 


“Capital £5,000,000, in 100,000 shares of £50 each, of which it is not in- 

ed to call up more than £16 per share. 

“ Deposit on application £2 per share; £6 per share on allotment; £4 per 
share on the 15th of September, and the same on the 15th of November.” Then 
followed a list of the directors, whose names he had already read to the jury, 
and six of whom were defendants in the present case. The prospectus con- 
a Wie oacany trlicenet Doe ts f carrying into effect an arrange 

“ The company is formed for the purpose of carrying in an - 
ment which has been made for the purchase from Messrs. Overend, Gurney & Co. 
of their long-established business as bill-brokers and money-lenders, and of the 

remises in which the business is conducted ; the consideration for the goodwill 

ing £500,000, one-half being paid in cash, and the remainder in shares of the 

y, with £15 per share credited thereon—terms which, in the opinion of 

bert rs, cannot fail to insure a highly remunerative return to the share- 
olders. 

“ The business will be handed over to the new company on the Ist of August 
next, the vendors guaranteeing the company against any loss on the assets and 
liabilities transferred. tae 

“ Three of the members of the present firm have consented to join the board 


of the new com: ,in which they will also retain a interest. 
Two of them (Mr. Henry Edmund Gurney and Robert Birk A) will also occupy 
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the position of managing directors, and undertake the general conduct of the 
business. 

“ The ordinary business of the company will, under this ent, be 
carried on as heretofore, with the advan of the co-operation of the board of 
directors, who also propose to retain the valuable services of the existing staff of 
the present establishment. 

“The directors will give their zealous attention to the cultivation of business 
of a first-class character only, it being their conviction that they will thus most 
effectually promote the prosperity of the company and the permanent interests of 
the shareholders.” 

It is said that the Le wr was fraudulent in these respects—that the 
defendants falsely pretended that it was not necessary to call up more than £15 
per share ; that the pecuniary affairs of the business were in a prosperous condi- 
tion; that the business was worth £500,000; and that three of the members 
would retain a large pecuniary interest. Now two or three of these heads 
of the charge we may very easily dispose of. As to the first, that it was 
not intended to call up more than £15 per share—it will probably depend upon 
whether you believe in the alleged conspiracy or not. If the parties believed that 
the undertaking was likely to be suceessful, then the probability is that the 
amount of one call, £1,125,000, would be sufficient. If, on the other hand, you 
believe that they did not so believe, then it would be otherwise. In either case, 
nothing more need be said on that head. Then as to the guarantee of the ven- 
dors against all loss, there was no doubt that there was such a guarantee given, 
and it is no answer to say that, in point of fact, it turned out not to be really 
sufficient. That would depend upon whether you believed that the private estates 
and the other assets relied upon were honestly believed to be sufficient. Then, 
again, as to the statement that Messrs. Gurney and Birkbeck were to retain a 
large pecuniary interest, there can be no doubt that they did retain such an 
interest in the form of shares, and this, again, would depend upon whether they 
were really believed to be worthless or of value. ‘There are, however, two im- 
portant points to which your attention must be directed. First, what was tho 
effect of the whole of the prospectus with reference to the articles of associa- 
tion and the deed? Was it to produce the impression upon those who read it 
that the concern was substantially a sound one, in which men might embark their 
-— with a very fair and reasonable expectation of success? Now, as to the 
effect of the prospectus, you must judge of it partly from its contents, and partly 
from the circumstances of the case. On the whole, I cannot help thinking that, 
looking at the prospectus, it does bear the construction that the concern is sound 
and valuable. It is to be observed, at the same time, that it does no more. It is, 
indeed, perhaps, as succinct and jejune a prospectus as one ever saw. It is a 
complete mistake to say that it makes any representation at all as to the assets of 
the company so far as the four millions of doubtful assets were concerned, and I 
cannot but say it was not justifiable for the counsel for the prosecution to state 
that it represented that these were assets of the company. It is nowhere so re- 
presented, neither in the prospectus nor the deeds. On the contrary, the whole 
arrangement between the two parties—that is, between the old firm and the new 
directors—was based upon the assumption that of these four millions of debts 
ueey - a “ee would be — _ I should say that there is a se 

ifference between this prospectus and every other prospectus which has been 
subject of legal proceedings of late years. Generally, there has been some 
positive misrepresentation or fraudulent concealment of a material fact—assets 
have been spoken of which did not exist, or liabilities have been concealed which 
did ; shares have been stated to have been subscribed for which were not, and 
money to have been realized as capital which had never been received. In one 
way or another, there has been some actual false misrepresentation, and even still 
the proceedings have almost always been civil, not criminal; and, as this is a 
criminal proceeding, we must be careful not to import into the prospectus repre- 
sentations not 'y made init. It is, however, difficult to arrive at any other 
construction of the prospectus than this—that it represented that the concern was 
one in which there was every probability of a remunerative return. If that was 
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a delusive and deceptive representation, then the defendants are answerable. It 
was, however, said there was extensive evidence to show that the prospectus was 
fraudulent, and various circumstances were relied upon for that purpose. For 
instance, it was urged that it was suspicious that the meetings were held at a 
private residence in St. James's square, and that the lawyer of the firm was 
present. I really cannot help wondering that the able counsel who conducted 
the prosecution, notwithstanding his remarkable ability, should have entertained 
such an extraordinary notion. But, besides this, it was urged that the draft 
was originally drawn by one of the defendants, Mr. Gordon, in terms more in the 
usual style of prospectuses, with statements more flowery than were afterwards 
adopted. You can compare them. The draft was put in by the prosecution. 
It contained some corrections and pencil-marks in the handwriting of one of the 
Messrs. Gurney, and in its original shape its terms were as follows :— 

“ An offer having been made to and accepted by for the purchase and 
transfer of their business to a joint-stock company (limited), the proposed 
arrangement has been completed on terms which cannot fail to yield a satisfac- 
tory return to the shareholders. 

“ Three of the present partners of —— have agreed to become directors of the 
new company, thus securing, in addition to their valuable administrative ser- 
vices, the continuance of the peculiar and most important family connection 
which the firm have so long enjoyed. 

“ The company have been fortunate enough to secure the services of the well- 
trained and experienced staff of ——, as well as the possession of the commo- 
dious and admirably-situate premises in ——. 

“ The interest of ——- will cease on the 30th of June, and that of the company 
will commence from and after the Ist of July. 

‘ All the existing liabilities of ——- which may be taken over by the company 
will be most amply and satisfactorily guaranteed. 

“ Thus the company will have the advantage of at once entering on a large 
and po business. 

“ There will be no promotion-money paid, directly or indirectly, while the 
preliminary expenses will be limited to the ordinary professional charges. 

“ The directors, in introducing this most important company to the public, 
deem it unnecessary to point out its great advantages as an investment. Of this 
no surer evidence could be adduced than the name and character of the existing 
business, its extent, and its returns; while the new board venture to express a 
belief that, owing to the daily increasing commercial business of this country, 
their own augmented resources, their extended connection, and their large 
administrative power, they will be enabled to maintain, if not considerably to 
increase, the profits so long earned by ‘ 

“Something might be introduced as to the pecuniary interest taken in the new 
company by the partners of . 

“ Allusion also might be made to the fact of the immediate enjoyment of a 
large and profitable business.” 

The em draft said that all the existing liabilities which might be taken 
over by the company would be most “amply and satisfactorily guaranteed.” 
These words were, however, struck out, and the following substituted—“ under 
a guarantee of the vendors.” It was said that the p us was drawn in 
more glowing terms than those in which it was ultimately settled, and that, 
therefore, it is to be presumed there was fraud. I should be disposed to 
draw exactly the opposite conclusion, that, when you find the statements 
reduced to the most simple and modest form, it rather indicates that there was no 
intention to defraud. However, it is for you to determine. The other point to which 
it is necessary to advert is that the prospectus mentioned only one deed. It cer- 
tainly does only refer to one, and it is equally certain that to enable anybody to 
understand exactly the nature of the arrangement, it would have been necessary 
to read both of the deeds. It has been explained, however, how it came to 
that only one deed was mentioned in the prospectus, and you have heard the evidence 
of the solicitor and his explanation of it. He explained that it was deemed 
proper by the conveyancer to have two deeds—one to effect the transfer of the 





76 Overend, Gurney & Co.—Trial—Ninth Day. 


business, and the other to provide for the liquidation of the excepted accounts, 
for which the old firm was to remain liable; and that, in consequence.of the 
suggestion of the new directors that they ought to have separate counsel on the 
part of the new company, delay took place in the settlement of the deeds. It 
had been arranged that on the 12th of July the prospectus should be issued, and 
on that day the first deed only was completed, and, as only one was completed, 
only one was referred to in the prospectus; the other was not completed until 
the 25th of July, and both were executed on the 8th of August, after the allot- 
ment was completed, and after the company had started. On that latter day 
application was made to the Stock-Exchange fora “settlement day’’ for the 
shares of the company, and, according to the usual practice, the committee sent 
for the requisite documents. The secretary of the company sent the prospectus 
and the first deed, although at that time both deeds undoubtedly existed. The 
solicitor stated in explanation of this that, as one only had been referred to in 
the prospectus, only one was sent. The Lord Chief Justice here entered into the 
explanations of the solicitor and the secretary as to this matter. Both of them 
stated that they had no instructions from the directors on the matter at all; that 
they were only told to do what was necessary, and that the one resorted to the 
other, and that he acted on his own responsibility: and the solicitor only sent 
one deed because only one was referred to in the prospectus. The important 
part, however, is whether the directors had anything to do with the sending of 
only one deed, and, according to the evidence of the solicitor and secretary, they 
had not. But, as the true state of the transaction could only be known from 
both deeds, I think the shareholders ought to have known that there was a 
second deed, and that the Stock-Exchange Committee, who exercise such a salu- 
tary influence in the prevention of fraud in such undertakings, ought to have been 
informed of it. And I cannot help thinking that the public may be warned by 
this case not to trust much to the exercise of that power; for it is impossible 
that any one should look carefully at the first deed without seeing that another 
must be necessary to carry out the arrangement: yet, the Stock-Exchange Com- 
mittee did not observe it, and asked for no further information. The share- 
holders, however, ought to have been apprised of the real nature of the 
arrangement between the old firm and the new. Not that I believe 
that, with regard to the great mass of the shareholders, it would have 
made the slightest difference. It is all very well for men who find 
they have embarked in a ruinous enterprise to turn round and say that if they 
had been told of a second deed they would have looked at it and so have found 
that there was a deficiency of assets, to be provided for in the course of three 
years, and that if they had known that they would not have joined the concern; 
but when we find that out of all the thousands who applied for shares scarcely 
30 or 40 went to see the deed they might have seen, we may reasonably suppose 
that if they could have seen both deeds they would have looked at neither, and 
that was, indeed, stated with admirable candour by Mr. Peek; and a similar ad- 
mission was made by Dr. Thom, the prosecutor. The truth is they were influenced 
by the great names of Gurneys. But that, undoubtedly, isnot enough to show that 
the information ought to have been withheld. Still, it is for you to judge whether, 
if the public had known the whole of the real truth, they would have thought that 
because there was a deficiency—of some uncertain amount not exceeding a mil- 
lion—therefore, the business was not worth purchasing. At the same time, if you 
think thxt there was an intentional concealment of the deed, with an intention to 
cheat and deceive and defraud the shareholders, then the necessary consequence 
must be that you must convict some or all of the defendants. On the other hand, 
if you take this view, that they believed the concern was sound, and only with- 
held the deed because they feared that timid persons might be alarmed if they 
knew the nature of the arrangement, then—though it might be wrong—the case 
of conspiracy fails. You may thing it was wrong, but the question is whether it 
was fraudulent; and if you are not satisfied that it was with an intention to de- 
ceive and defraud, it was not so. ~And now I will draw your attention to the fourth 
head of the case, which is, whether even if there was misrepresentation by the 
old firm, it was intentional; and fraudulent intention in this case is everything. 
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The guilty mind—the mens rea—is essential to the offence. No doubt every man 
must be taken to have intended the natural consequences of his acts, and if we find 
misrepresentation resulting in manifest deception, we may prima facie presume an 
intention to defraud ; but when the act is in its nature dubious or doubtful—that 
is, when it is doubtful whether the act itself was wrongful—then the guilty in- 
tention becomes necessarily doubtful also, and it becomes most important to look 
to see the motives which could have operated in the minds of the parties accused ; 
and, therefore, it is important here to see what motives could have operated in the 
minds of the defendants to induce them to perpetrate the supposed fraud. Now, 
here is an obvious distinction between the case of the old directors and of the new. 
It is obvious that if there were any fraud the new directors were as much de- 
frauded as any of the other shareholders. They had embarked their capital in 
the undertaking, and you are asked to believe that these four gentlemen—Messrs, 
Barclay, Gordon, Rennie, and Gibb—although not connected with the old firm, 
for the purpose of buying it up, invested vast sums in a scheme which the 
knew to be fraudulent, and a business they knew to be rotten. You wi 
naturally ask yourselves, what motives could possibly have induced them so 
to act. It was said that Mr. Rennie’s firm had large dealings with Gurneys’ ; 
but they were all ended and discharged. As to Mr. Gordon no motive whatever 
is suggested, and you must remember his position as chairman of the Oriental 
Bank. Mr. Gibb was quite unconnected with Gurneys. ‘Here are four men of 
wealth, and reputation, and position, combining together, it is said, to prop up a 
rotten business by a fraudulent scheme; and they invested large sums in this 
fraudulent and worthless scheme. Mr. Gibb and Mr. Barclay each took 1,000 
shares of £50 each, which involved a liability of £50,000 in each ofthem. They 
incurred the risk, or rather the certainty if they believed the scheme worthless, of 
utter ruin, not only in position but in reputation: and one of these gentlemen 
actually left £90,000 in the house for two months. The others also took shares 
to a considerable amount, and Mr. Rennie 400, which involved a liability of 
£20,000; and all this liability were incurred, it is said, for the purpose of 
propping up a scheme known by them to be rotten and worthless. Surely, no 
one who is not perfectly blinded by prejudice could entertain such a supposition. 
Moreover, these gentlemen did not only take these shares, but kept them also to 
the last. They might have sold their shares, and if they knew this to be a worth- 
less scheme, and a mere bubble company, they would have sold their shares when 
they were at a high premium, and thus could have realised large sums. Instead 
of this, they kept these shares, and paid the calls upon them to an enormous 
amount. If they had sold these shares so soon as they could to realise a profit, 
that would have been most cogent evidence of fraud; but for the same reason, 
their not selling them may — lead to the opposite inference. And if you 
cannot see your way to the conclusion that these gentlemen knew the concern, 
and that they knowingly sacrificed, and intended to sacrifice, their fortunes and 
their reputation to prop up a fraudulent scheme, you will not convict them of this 
nefarious conspiracy. And now as to the members of the old firm, what motive had 
they for entering into such a conspiracy? Let us give that question a fair and 
i ionate consideration. They gave up all their interest in the business; 
they pledged their whole fortunes to satisfy the deficiency; they gave up the 
purchase-money, not a shilling of which they were to touch until the deficiency 
was satisfied (for the shares they were to receive for half of it were to be hypo- 
thecated under the guarantee) ; everything they were to receive was conti t 
on the success of the scheme. They gave up everything. What motive, then, 
had they for fraud? What could they gain by it? It was suggested that they 
were to receive some annual sum~for acting as directors. But only so long as 
the shareholders permitted them ; and how long would they have continued to 
receive it after the company was ruined? And the hypothesis is, that they knew 
it was certain to come to ruin. It is said it was to stave off a bankruptcy ; but for how 
long would it have been staved off, if the concern was worthless ? You must consider 
all these circumstances, and if you are satisfied it was a fraudulent scheme, con- 
cocted by these gentlemen with a wicked intent, in order to defraud the public, 
then you will convict them. But if you think that they entertained an honest, 
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though it might be a mistaken, hope and belief, in common with the other direc- 
tors, that the concern would succeed, then you cannot convict them of a con- 
spiracy to defraud the public by a fraudulent scheme. You may think that they 
were wrong in their expectations and wrong in the course they took, but that is 
not the question you have to determine. You must be satisfied that there was 
the intention imputed to them—an intention to cheat, deceive, and defraud. 
Having recapitulated his observations upon the question he had thus dealt with, 
the Lord Chief Justice proceeded. The great question, he said, is, what were the 
motives and intentions with which the defendants acted? This is the question 
you have to determine, and in determining it you must look at the position of the 
— and all the probabilities of their having contemplated such a gigantic 
raud. Gentlemen (continued the Lord Chief Justice), you were told that your 
verdict was to effect great things, that the atmosphere of the commercial world 
required to be purified and freed from certain elements. Do not be influenced by 
such considerations. Independently, however, of your verdict, it may be hoped 
that this memorable case, in which you see arraigned at the bar of a criminal court 
gentlemen who once stood so high in this great city, will not be without its 
salutary results. We have been told that the commercial world is not animated 
by the lofty principles of conduct which once prevailed, and that, instead of those 
sound principles upon which our forefathers established the great commerce of 
the British Empire, and made the name of a British merchant respected to the 
uttermost ends of the world, there has been substituted a spirit of reckless specu- 
lation and commercial gambling, which has lowered the mercantile reputation of 
the country. If that be so, I trust that this memorable example will not be 
without its warning to those who are growing up among us. Here we have an 
old-established house, transacting a business almost unequalled, and the names of 
those who were its head known throughout the world as men of vast wealth and 
of the highest position, we see them. now fallen from that high position and in- 
volved in ruin, and for what? Through turning aside from the safe and settled 


owes of business and going astray after vain phantoms and illusive dreams, em- 
arking their capital in the wildest speculations and the rashest enterprises, we have 
seen them reduced to ruin, their lost fortunes scattered to the winds, their reputa- 
tion tarnished and impaired, and they themselves at last at the bar of a criminal 
court on a charge of conspiracy to defraud. What an impressive lesson! But 
I hope it is not only in the commercial world—if this lesson was necessary—that 
this lesson will be learnt. I trust it - not be without its influence on the rest of 


society. There can be no doubt that the spirit of speculation and gambling has 
taken deep root in the minds of all classes of the community. Those who were 
wont to be satisfied with moderate profits and safe investments seem now to be led 
away with a spirit of greed and gain, and are now ready to embark their fortnnes, 
the results, perhaps, of years of thought and toil, in the vain expectation of 
realising enormous gains ; and if this case shall teach those who are so ready to 
follow the tgnes fatui of such vain delusions, that you cannot gain extravagant 
profits without extreme risk, that it is unsafe to embark in enterprises of which 
they cannot comprehend the scope, the management of which they cannot really 
control ; if this case shall have a salutary effect in checking the spirit of speculation 
which seems to pervade all classes, and which has caused high and illustrious 
names to be thus soiled and tarnished, then the result may be rejoiced at. But all 
this is beside the question you have to determine. That question is, whether you 
believe that these gentlemen, knowing this business was worthless, conspired to- 
ther to pass it off upon the public, and to cheat and defraud the shareholders. 
f you are satisfied of that, you will convict them; but if the prosecution have 
failed to satisfy you of that, and if, — at all the circumstances, you think 
they acted honestly, then I am sure you will: have satisfaction in being able to 
acquit them, and thus relieve them from their present position, in which the de- 
tion of the accusation is added to all the loss ruin they have suffered 
through this great disaster: though, on the other hand, if you really think them 
ilty, no sentiment of compassion must deter you from the discharge of your 
uty, and the verdict which in that case it will be your duty to pronounce. 
The jury retired to consider their verdict, but in less than ten minutes returned 
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into court, and the foreman, in a firm, loud tone of voice, delivered the verdict of 
NOT GUILTY. 

It is difficult to describe the scene which ensued when the verdict was pro- 
nounced. Immediately the most enthusiastic cheers burst from the crowded 
audience, which it was in vain endeavoured to prevent. In vain the Lord Chief 
Justice held up his hand, and the officers of the court shouted for silence. The 
cheers drowned all other sound, and became each moment louder and louder, 
until they became almost deafening in effect. Peal after peal of cheers suc- 
ceeded, and the whole scene was one of the wildest excitement. The cheers were 
caught up by the vast crowd without, waiting for the verdict, and the echoes of 
their cheers seemed to arouse fresh enthusiasm in the audience, and they broke 
out into cheers louder than before. At last the violent excitement so far calmed 
down that the cheers ceased, only to be renewed outside, however, when the 
defendants appeared ; and they then received an ovation strangely contrasti 
with the howls of execration which were heard at the Mansion-house when, ami 
much popular excitement, they were committed. -When the cheers had ceased, 
and something like silence was restored in court, 

Dr. Kenegaty applied for the costs of the prosecution, but 

The Lorp Cuter Justice said—If the prosecution had only included the old 
directors, then, notwithstanding the verdict which has just been pronounced, and 
in which I must say I almost entirely concur, I should have been disposed to 
accede to the application, thinking that the case was, as — them, one 
fit for inquiry. But, while giving the prosecutor every credit for good motive, I 
think that joining the other directors in the proceedings was altogether un- 
justifiable, and I never in the course of my experience remember a prosecution, 
in that respect, less warranted. The application was therefore refused. 
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